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FOREWORD :

At the invitation of my esteemed friend and colleague,
Mr. Mababir Prashad Jain, I am writing this foreword deem-
ing it both a duty and a privilege.

The need for a study of the history of one’s legal syster™
requires 10 be hardly emphasized.’ As in other fields of hurhan
activities so in law the roots of the present lie deeply buried
in the past; the present law cannot be adequately comprehend-
ed without a proper study of its origin and development. Such
a study not only broadens the outlook of the student and ex-
plains the law as an organic growth but also accounts for the
anomalies that existed in the law and do still exist here and %!
there. For instance, why in our country the'civil courts were |
prevented fiom taking cognizance of revenue cases ; 'why even
the High Courts could not, in their original jurisdiction, enter- ." -
tain revenuc cases till the coming into force of our new consti-
tution ; why, as Mr. Jain describes, there were “artificial and
invidious distinctions” ( vide p. 355 ) between one High Court
and another in respect of jurizdiction—all these can be under-
stood only by a proper study of.the history of the law and
adminjstration ol justice since the British advent.

Unfortunately the study of Legal History is not insisted
upon in most of our Universities. Only in Delhi and in
Lucknow, so far as ] am awarc, isthere provision for the
teaching of Indian Legal History, and does Legal History —-
form a part of the LL.B. curriculum. Even for the Master's
Degree in Law Indian Legal History is, barring two or three
Universities, neither a compulsory, nor an optional paper,
though English Legal History is, in a number of Universities,
an optional subject. Not every law student is a student of -
history, or is familiar with the historical method. If law is
not-to be studied merely asa body of rules laid down, from
lime to time, Ly certain authorities, ( which is not the scienti-
i way of studying the subject), if law is to be studied as an
organic growth,—as an instrument for betier social living,—
then the history of the law must find a definite place in the
legal curriculum.



FOREWORD

It is sad that tll recently in this country there has been a
great dearth of literature on the subject. The monumental
work of Kane—The History of the Dharmashastras —covers
the very early Hindu period. Thereis no adequate book on

~he growth of law and the history of administration of justice

frofn the end of the Smriti and Sutra period to the British
advent, Cowell's book containg a brief survey of the history
of the courts and legislalures since the British advenl, and was
for long very much out of date. The only other books warth
mentioning arc Rankin’s Background, Morley's Administration
of Justice in British India and Fawcett's First Century of
British Justice, aparl. from Whitley Stokes' Intraduction to the
Anglo-Indian Cofles. Each of these covers only a portion of
the field. * A student, especially for the LL.B. Degree, cannot
be expected to read all these books, some of which are either

out of print or not easily available, €.g., Morley's Administra- e

tion of Justice in British India and Whitely Stokes’ Introduc-
tion to the Anglo-Indian Codes. There was great need, there-
fore, of a good book on the subject of Indian Legal History,
and the present book of Mr. Jain meets a long felt desideratum.
He surveys the administration of justice and the growth of the
law since the advent of the East India Company; he also
traces, as Cowell, in greater detail the growth of administration
of justice than the growth of the law itself. Perhaps he is
right, because in early times the efficiency and the certainty of
the application of rules of law were more important than the
soundness of the content of the law—cspecially in the uncertain
conditions then prevailing in India, Within a short compass
Mr Jain has given a good deal of information covering a wide
field and ranging over three and a half centuries. He has made
the subject, which is regarded as diy, very interesting in many
places, and also useful. Interesting details are given of the
trial of Nandkumar, the Patna Case and the Cossijurah Case.
There is also a discussion as to whether the trial and conviction
of Nandkumar was proper, besides an account of the racial

discrimination that existed in the matter of administration of

justice between the Indians and the Biitish subjects. The
value of the book is enhanced by the summaries that are
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FOREWORD ?

given, wherever necessary; following the survey over a conve-
nient period of time; e.g., the summary that is given of the
Jurisdiction of the Supreme Courts (pp. 128 and 12g). The
more impoitant work of the different Governor-Generals in the
ficld of administration of j Justice is adequately surveyed amd
appraised, e.g,, the judicial plans of Warren Hastings, Curn»
wallis, and Bentinck. Mr. Jain has also given an account of
the development of the criminal law and a brief survey of the
growth of the general law and of codification. As a teacher hé
has apportioned praise and blame with restraint and dignity,
¢.g., while discussing the merits of the British system (p. 324)
and the contiibution of the Privy Council to the growth of
administration of justice and law in our country (pp. 384 and
385). He has also pointed out what, in his opinion, are the
defects of the legal system as it continued to obtain. I wish he
had added to the list of defects the gross technicalities of the
Taw, especially in the field of pracedure, born of a foreign
legal system, vet perpctuated in this country in close imitation,
almost slavishly, even though in fairness it is to be admitted
that many of the technicalities have dlsappeared especially in
the ficld of substantive law. .

I have every hope that when Mr. Jain brings out another
edition he would consider the desirability of incorporating a
brief survey of the admmistration of justice as it obtained
before the British advent, and also give a brief account of the
develorment of the personal laws of the country,

Mr. Jain deserves the congratulations of scholars, and
has placed the student community under a deep debt of grati-
tude. His work is a result of long, wide and careful study,
and I am sure it will find a high place among the literature on
the subject,

4th November, 1952 L. R. SIVASUBRAMANIAN
University of Delhi, Delhi

vii
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INTRODUGTION

The subject of Legal History comprises- of*the” érowth,
evolution and development of the system for administration
of justice. A sound judicial system needs to have two ele- 4
ments, In the first place, there should be a well-plan-
ned, well-regulated and well-ordered system of Courts following
a simple, definite and scientific procedure. In the second
place, there should be a system of law, expressed in simple
words, definite and certain, easy of ascertainment and uniform
as far as possible. Without a good system of law, the Courts,
however thoughtfully they might have been planned, will
"administer justice depending on the whims, discretions, notions
of good and bad, potions of justice and fairplay entertained by
the piesiding Judge—which in legal language we call justice,
equity and good conscience. Since the notions and whims
differ {rom man to man and time to time, justice without law
would be haphazard, inconsistent, unprecise and indefinite.
There would be chances of corruption and bribery. Again, a
good stystem of law will fail to provide justice—impartial and
even handed—if badly executed, Law and Courts are two
wheels of the chariol of justice. Only good laws, executed
soundly and efficiently, will provide justice and impartial
justice—which is of paramount importace to the progress,
stability and well-being of the socicty. Legal History, therefore,
deals with the development of Law and the Courts. =

This truth was well realised by the English and they,
therefore, tried to create a good judicial system in India. The
Anglo-Indian period opens with a very elementary, or should
we say, primitive judicial system. The British administrators
came to have the responsibility of governing three tiny settle-
ments in India, A judicial system was improvised. Non:
legal, non-professional persons, namely, traders and merchants,
were called upon to discharge the arduous task of administering
justice both to the Natives and to the English. Theoretically
bound to administer justice according to the English Law,
these non-lawyer Judges discharged their job according to their
whims, discretion, notion of fairplay and justice. The Judiciary

ix



INTRODUCTION

was neither separate from, nor independent of, the Executive
which \yleld ed all the powers and was thus supreme.

This state of affairs prevailed almost for nearly 150 years.
The second phase of the Anglo-Indian Legal History starts
Wlth the Regulating Act and the creation of the Supreme
Court of Judicature at Fort William. Being a Court of English
Law, staffed by professional English Judges and aided by an
English Bar, this Court came'inio India as an off-shoot, and
with all the paraphernalia, of the Courts al the Westminister in
England. Not only was it separate from the Executive, but it
was independent of it and even of the Legislature, Although
the new Court presented a welcome change in the policy, the
Exccutive was very unhappy at its inauguration. TFrouble bet-
ween the two organs started immediately. It was only after
1781 that the two organs settled down side by side.

A third phase in the evolution of the Anglo-Indian
judicial institutions starts in 1772 when the Company took
upon itself the administration of justice in Bengal, and esta-
blished Courts, or Adalats as they were known, with that pur-
pose. The Adalat system in the later years underwent a
series of changes. The names of Cornwallis, Bentinck and
2 host of others will always be remembered in that connection.

The fourth phase in the development is represented
by the High Courts which began to he established in India
after 1861. The High Courts are the precursor of the
modern system of Law and Justice.

The evolution of the Privy Council as the ultimate
, Court of Appeal from India forms the fifth phase of the Indian
Legal development, Along with the system of Courts, a
‘system of law also developed in India. Conscious efforts in
that respect started after 1833 due to the influence of Bentham
in England. A process of codification of Indian Laws started.
A number of Codes were enacted which laid down the founda-
tion of the Anglo-Indian legal system.

The independence of India ushered in certain changes

A
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In the system left behind by the English. The Privy Coun-
cil gave way to the Supreme Court of Judicature as the ultimate
Court of Appeal. The modern judicial system is essentially
the same as bequeathed to us by the English. It isa great

system and perhaps, the best Jegacy that the English have leff,
behind.

The judicial system obtaining in the country at the
present day is fairly sound and tolerably adequate. There is a
mature, well established system of law, a major portion of
which is codified. The country has achieved a solid basic
unity in the legal field. On many fundamental branches of
law, a uniformity of law prevails throughout the length and
breadth of the country. The conspicuous éxamples are the
Indian Ccntract Act, the Partnership Act, the Sale df Goods
Act, the Transfer of Praperty Act, which apply throughout the
whole country. But it must be admitted, that there is still
much to be done in the fields of Hindu Law and Mohammedan
Law which are badly in need of codification. The Hindu
Code Bill was a timely step in the right direction.

A net work of Courts—arranged* in tiers and grades—is
spread throughout the country to administer law and justice.
Liberal—perhaps, more than liberal—provisions exist for allow-
ing appeals from the lower to the higher Courts. The Supreme
Court of Judicature, the highest Court of land, exists to enforce
the highest standards of justice and a common view of the legal
issues and problems throughout the country, The all impor-
tant independence of Judiciary has been adequately protected
and reasonably safeguarded. Adequate precautions have been
taken to enable the Courts to discharge their sacred though
onerous trust fearlessly, impartially and effectively.

There are defects, too, in the Indian judicial system. A
greater uniformity in the system of laws than achieved hitherto
is both possible and desirable. The lower criminal Courts
suffer from the great drawback of the union of Executive and
Judiclary. The civil Courts are faced with an ever-growing
volume of arrears of work. This has been the perennial pro-
blem for the Courts since the time of Cornwallis. Months, nay

-
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" INTRODUCTION

years are often consumed before a Suit is finally disposed of.
The poor find themselves unable to defray the cost of litigation
and so have ften to forego their just claims and thus suffer
injustice mutely and patiently. These arc some of flinty
~ guestions which are constantly cngaging the attention of the
Indian legislators.

For a keen student of Indian Law and judicial institu-
tions, a study of the Lensal History is absolutely essential. The
toots of the present lie buried decp in the past. The system
of to day is the creation of neither one man nor one day. It
represents the fruits of the cumulative endeavour, expericnee,
thoughtful planning and patient labour of a multitude of
administators through the generations. To understand ‘why
it is go' one has to penetrate deep into the past and find out
the factors, stresses and strains which have influenced the
course of legal development in the past. To undeistand ‘how
it is 50’ one must appreciate the difficulties, the problems and
the pitfalls which the administrators have to face In the past
and the manner in which they dealt with them.

In the modem times, the historical method has been
accepted on all hands to be the only proper way for studying
human institutions; it is only through such a study that one
can understand them in their true perspective. The same is
true of the law, too, It cannot be properly understood when
divorced from the history and the spirit of the nation whose law
itis, Very eatly in the day, it has been said, ‘A lawyer with-
out history or literature is a2 mechanic, a mere wotking mason ;
if he possesses some knowledge of these, he may venture to

, call himself an architect.” (Counscl Pleydell in ‘Guy Manuner-
ing').

The subject of Legal History is not merely of theoretical
or academic interest. It is of importance not only 1o a jurist,
legislator or an academician, but it has a great practical value
also. A number of cases, contested in the High Courts and the
highest Court of the land, have presented intricate problems
which can be solved by going into the past and referring to

#ii
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some aspects of the Indian Legal History. To name only one,
Ryots of Garabundho v. Zamindar is a case in point.

It is rather unfortunate that, hitherlo, nol so much
attention has been paid to the subject of the Indian Legal
History as it so richly deserves. There is no dearth of material *
published or unpublished in this ficld and the apathy of the
Indian scholars towards the subject has been perhaps due to
i Jack of proper appreciation of its relative importance and
value in the scheme of things.

Recently, however, o few Universities have incorporated
the subject in their curriculum for LL.B, and LL.M. It may
be hoped that, with the passage of time, more Universities
will follow guit in this 1espect. s

It, was in the year 1945 that the University of Delhi
*introduced Legal History of India in their LL.B. curriculum.
For a number of years I have had the privilege of associating
myself with the teaching of the subject to the LL.B. and
LL.M. classes, One genuine difficully that the students have
very keenly felt is of the absence of 4 proper text book on the
subject.  There are a number of old publications but t‘hey are
now not castly available.  Moceover, there is no work which
in a reasopable compass sccks to give a short co-ordinated,’
integrated and a coherent account of the important phases of
the development of legal institutions in India. It is to
meet this want, thut I have ventured to execute this work,
Promotion of its study being a desideratum, an introductory
work dealing with the outlines of the Indian Legal History
hecame absolutely essential.

I make no claim for having embodied in this book the
{ruits of any otiginal research. Ils material has been collected
from a large number of old works, which are available to-day
only in Government Archives. For some portions, I have
gone through the original material to be found in the Records
of the various Governments. There is a mass of variegated
material for the history of the Indian Legal Institutions which,

=it
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I fondly hope, it may be possible f6r me at some [uture date,
to collect and present as an ordered whole.

In the execution of this work, I have received substan-
tial help (rom many quarters, mainly from my students. I
afm__ deeply indebted to them and in particular to Mr, 8. N.
Jain, M.A., Mr. Anand Agrawal, LL.B., Mrs. Shanti Gupta
LL.B,, for their having helped me in a number of ways. I am
thankful to my colleagues in the Faculty of Law of the Dclhi

University for kind encouragement that [ always reczived from

them. My thanks are also due io Prof. L.R. Shivasubramanian,

LLM., Dean, Faculty of Law, Delhi University, without .

whose kind patrenage it would not have been possible for me
to execute the work. Mr. S. Das Gupta, Librarian, Delhi
University, helped me greatly by procuring some rare books
and I am deeply indebted to him for the same. Last-but not
the least, I am thankful to Mr. M. M. K, Seth of the Uni-
versity Press for the efficient way in which he handled the job.
He was kind ¢nough to make many valuable suggestions which,
I am sure, have added to the utility of this book,

1st QOctober, 1952,
Yale Law School, M., P, Jain.
U. 8. A
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CHAPTER I {) Telegram @PrepLaw
THE ENGLISH AT SURAT

EAST INDIA COMPANY, THE CHARTER OF 1600

The emergence of the British Empire in India stands
out as an event of unique interest in the history of the World.
Unlike many other empires, the magnificent edifice of the
British Kingdom in India was the creation of merely a com-
pany—a corporation—which was originally conceived purely
for furthering the British commercial interests in the over-seas
countries. :

This Company was commonly known as the East India
Company._ It was incorporated in England on the last day of
December, 1600, by a Charter of Queen Elizabeth., The full
official title of the Company was ““The Governor and Company

" of merchants of England trading into the East Indies.” Thas
Charter settled the constitution, powers and privileges which
were to be enjoyed by the Company.

The Company was to have a life of fifteen years in the
first instance. But the Charter could be revoked earlier by
the Crown on two years’ notice if the trade carried on by the
Company did not appear to be profitable to the realm.

During this period of fifteen years, the Company was to
carry on trade into and from the countries lying beyond the
Cape of Goodhope eastward to the streights of Magellan.
These geographical limits incorporated many important coun-
tles like India, America and Africa etc, The cight of the
Company to carry on trade within this area was to be ex-
clusive. No other British subject could carry on trade within
this sphere. Unauthorised traders were to be liable to for-
feiture of their goods, ships and tackle and to imprisonment
or such other punishment as might appear to be ‘meet and
convenient’.

The affairs of the Company were to be controlled and
conducted on democratic principles. All the members of the
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Company were to form, what was known as, a General Court.
This General Court was to elect every year a Governor and
twenty-four Committees or Directors. These persons were to
form the Court of Directors and were to manage the business
" of the Company. The tenure of Office of all these persons
was ordinarily to be one year. But any one of them could be
removed eatlier by the General Court if it was found that he
did not “demean himself well in his sard office.””  Any vacancy
caused by such removal, was to be filled by the General Court

for the remaining part of the year.
i ©) Telegram @PrepLaw

POWER TO MAKE LAWS

The Charter conferred on the Company certain limited
powers of legislation also, The Company was authorised, in
its General Court, to make, ordain and constitute laws, orders
and constitulions etc. These laws were to be reasonable and
were not to be contrary ot repugnant to the laws, statules or .
customs of the realm of England, The Company could make
laws for the good government of itself, for all its various
categories of servants’ and officers, and also for the better
advancement and continuance of its trade and traffic. For
due observance of these laws, the Company could impose pains,
punishments and penalties, by way of imprisonment of body,
fines and amerciaments. It was laid down that these penalties
and punishments must ke veasonable and should not be contrary
a1 repugnant to the laws, siatutes and customs of the English
Kingdom. i

The legislutive power, thus granted to the Company, was
very limited, Tt was a power only of minor legislation. The
condition that the laws enacted by the Company should not be
contiary to those of England shows, that the idea was that
there should nut be any fundamental deviation or departure
from the principles of English Law. It will be noticed thal
there is no reference to any factories or territories in this grant
of legislative power. This shows that in the beginning the
aims of the Company were essentially commercial. It was
never thought that the Company would acquire territories in
any foreign counfry and become a politizal power. This

2
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explains the absence of any-authority in the Company to legis-
late for the governance of its territorial acquisitions.

Further, the power to make laws was limited drastically
by the nature of punishments which could be inflicted for theiv
breach and contravention, The punishments could only be
fine and imprisonment, No other punishment could be preg-
cribed by the Company. No law prescribing capital punish-
ment could be enacted by the Company. This power to make
laws was on the same lines as the power usually conferred in
those days on ordinary municipal and commercial corporations.
The idea was that the Company might be able to make regula-
tions for keeping discipline among its servants and also make
rules and ordinances for the conduct of its own business. The
legislative power was not at all sufficient for enabling the
Company to carry on the government of any territory.

However, in spite of its limited nature, this legislative
power is of great historical importance, for it was out lof this
provision that the later powers of the Company developed.

CHARTER OF 1609 @) Telegram @PrepLaw

On May 31st, 1609 the Charter of the Company was
renewed by James I. The trade and commerce of the Com-
pany had been found to be beneficial and profitable to the
English nation and, therefore, to encourage and advance the
Company, King James I issued this fresh Charter. The im-
portant feature of this Charter was the absence of any limit
on the continuance of the Company. It was placed on a
perpetual basis subject, however, to the right of the Crown to
determine it on three years’ notice on proof of injury to the
public. All the other privileges, powers and rights which had
been granted in 1600 to the Company by Queen Elizabeth .
were continued without any modifications.

THE ENGLISH FACTORY AT SURAT

Armed with these sundry powers, the Company started
on its career of trade and commerce. Its representatives set

their feet on the Indian soil during the reign of Jahangir. The-
3
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ficst requisite for properly organising and conducting commer-
cial activities in India was to find out a suitable place where
the Company could locate its business centre. Surat was selec-

ted for this purpose. o Telegram @PrepLaw

Surat at this time was an important commercial centre
and a populous town within the Mughal Dominions. It already
enjoyed the status of an international port because it was from
here that the pilgrims to the holy land of Mekka and Madina
started on their voyage every year. The chief merit of Surat
from the English point of view, however, was its port.

It was not without much difficulty that the English could
establish themselves at Surat. The Portuguese were already
settled there and they could not be expected to tolerate com-
petitors establishing themselves. A contest between the iwo
took place; the Portuguese naval power was routed, and in this
way, in 1612, the English were successful in establishing their
first factory on the Indian soil. To start with, the English entered -
into an agreement with the local Mughal Governor. But after
some time they felt that to lend permanency to their establish-
ment at Surat, they must contact the Mughal Emperor and
secure facilities directly from him. With this purpose in view,
James I despatched an ambassador, Sir Thomas Roe. He
reached the Mughal Court at Agra in 1615 and succeeded in
securing certam facilities for the English. The important ones
were "~—

1. That the English were to be allowed to live accord-
ing to their own religion and laws withoul interference,

2, Disputes amdng them were to be regulated by their
own tribunals,

3. Disputes between an Englishman on one hand, and
any Hindu or Muslim on the other, were to be settled by the
established local native authorities.

4 In all cases of complaints and controversies the
Mughal Governor or Kazi of the place was required to do
Justice to the English and protect them from all injuries or

4,
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oppressiong whatsoever. He was directed to ‘aid and enireat
them as from with courtesy and honour.’

&) Telegram @PrepLaw
RIGHT OF SELF-COVERNMENT FOR THE ENGLISH

The important thing, therefore, that Roe was successful
in securing from the Mughal Emperor was the right of self-
government for the English. They were to be allowed to
trade freely, They were allowed to establish a factory at Surat;
they were also to have the privilege of regulating their affairs
and relations inter se according to their own laws, and to this
extent, they were to be exempt from the local jurisdictions.

-

SURAT—ITS ADMINISTRATION

The factory at the time was merely a irading station
where thesCompany had its warehouses, offices and residential
quarters for its officers. The main business of the Company
was that of import and export and for all this they required
spacious godowns and warehouses which were located within
the factory area.

For some time to come the - English Factory at
Surat was the chief centre of the Company's activities in
India. It was the first presidency, being known as such due
to the fact that its administration was conducted by a Presi-
dent or Governor and Council. The President and every
member of the Council were appointed by the Company.
According to the practice, all the affairs of the factory were
regulated by a majority vote in the Council. The President
did not have any veto power by which he could over-rule his
colleagues in the Council. He merely had one vote; all the
important questions were put before the Council, discussed and
decided according to the majority opinion, This system was
very much diffetent from the one that subsecuently deve-
loped and worked in India under which a Governor had a veto
power by which he could over-rule even the majority opinion
in the Council. In the beginning, the Governor did not enjoy
such a wide power; he was only one among the Council
members.
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COMPANY'S SERVANTS

The servants of the Company were divided into three
classes. The juniormost were known as ‘Writers'. They
had 10 serve as such for five vears on a small salary of f10
per year. After that period the servants became ‘TFactors’ and
their salary increased to f20 per year. After three years more
they came to be known as ‘Senior Factors'. Lastly, "after the
lapse of three more years, they became ‘Merchants’ and receiv-
ed a salary of f40 per year. Il wasout of this last category
that the important offices like the membership of the Council,
Chiefs of subordinate factories etc. were filled.

All the servants of the Company lived together in the
factory, -had a common mess and led more or less a collegiate
life. The expenses for their boarding and lodging were met
by the Company. One would be surprised at the awkwardly low
salaries that were given to the servants of the Company. To
make up this deficiency, these servants had a right to .
conduct their own private trade on land. It was this right that

"served as an attraction to the young Englishmen to leave their
homes and come over to India at such low salaries. Service in
the Company provided them with opportunities for their own
private trade and they could make enough money on that

account.

Telegram (@PrepLaw
LAW AND JUSTICE o & @Prep

The Englishmen at Surat were under a two sided [law.

It has already been pointed out that as a result of the efforts
of Sir Roe, the Mughal Emperor had granted a right of self
government to the English. It means that for the affairs aris-.
ing among the Englishmen themselves, they were 10 be govern-
- ed by the English Law. Their affairs were to be regulated by
their own tiribunals and authorities within the factory. Bul
regarding those causes and transactions, in which one of the
parties happened to be an Indian, the Mughal had directed
that they should be decided by the established native tribunals
in the land. The English had settled in Surat with the leave
of the Mughal Government. Ordinarily, therefore, they would

6
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heve been subject to the laws of the country. In these circum-
stances the right of self government granted to <the - English
was a great relief {0 them. The difference between the local
laws, whether Hindu or Mohammedan, and the English Law
was inevitably such as to render it natural for the English to
desire, that the disputes between them, inter se, might be decid-
ed by themselves according to their own rules and cusioms.
The Hindu and Mohammedan Laws are religious in origin and
character. The English merchants did not cherish the idea of
being governed by any of them. The Mughal, who was hardly
interested in inlerfering with their internal affairs and bringing
them under the Indian laws in such matters, obliged the English
by acceding to their request for self-government. The English
could, without any injury to the State, be allowed to govern
themselves according to their own laws, and so they were

ermitted to do so.
4 e aese &) Telegram @PrepLaw

DOUBLE SIDED LAW

But no ruler could divest himself of his responsibility for
the welfare of his subjects. No ruler could be expected to
toletate unruly conduct towards his subjects or allow injuries
to be inflicted on them. It was, therefore, insisted that cases
arising among the Englishmen and the Indians must be decided
by the established tribunals of the land.

The English at this time thus lived under a two sided
law. For some cases the English Law, and for others the
Indian Law, operated on them.

PREBIDENT AND COUNCIL AS COURT

In Surat, no regular tribunals were started for deciding
causes arising among the Englishmen themselves. The Presi-
dent and Council of the factory had authority to administer
justice in criminal cases. This authority was conferred on
them under the commission of the English Crown. .

On Februaty 4th, 1623, the English Ring James I em-
powered the East India Company to issue commissions to any
of their Presidents und his Council to *‘chastise, correct and

7
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punish all and every the subject of us, our heirs and sticcessors
employed by the Company.” It was under this authority that
the President and Council of the Surat factory administered
criminal justice and inflicted suitable penalties ori the offenders.
The death sentence could also be inflicted under this commis-
sidn but subject to two safeguards. Firstly, it could be inflicted
only in case of mutiny or other felony. Secondly, it could be
inflicted only after a trial with the help of a Jury of twelve or

Englishmen.
TROE. SRR ©) Telegram @PrepLaw

The President and Council also decided cases of a civil
nature and administered justice in this sphere too. Thus the
executive wielded the whole of the judicial power at this early
siage,

*

In all these cases, English Law was supposed to "be admi-
nistered. But the President and the members of the Council,
on whom lay the responsibility of administering law and justice,
were not lawyers. They were merely traders, and so they
were not expected to haye any knowledge of the technical rules
of the English Law. The result, therefore, was that they
decided cases not according to the principles of English Law
but merely according to their own sense of justice and fair-
play.

CASES BETWEEZN AN ENGLISHMAN AND AN INDIAN

The native tribunals established at Surat constituted the
proper forum to take cognisance of the cases between an
Englishman and Indian. But the Mughal judicial tribunals at
this time were not such as to inspire a sense of respect for law
and justice. ' The administration of justice at the time suffered
from many evils and vices. Corruption and bribery were
very common. The state of judicial administration was very
unsatisfactory. The result, therefore, was that the English-
men often took law into their own hands. Instead of their
taking recourse to the Native tribunals, they would try to
extract justice from the Indians by themselves whenever they
could do so without any apprehension of Mughal reprisals.

8
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SURAT CEASES TO BE A PRESIDENCY

The factory of Surat was not destined 1o enjoy tor long
the pre-eminent position of being the Company’s principal
trading station in India. The Company found the island of
Bombay to be more convenient for its purposes. In May,
1687, the seat of the President and Council was transferred
from Surat to Bombay. Surat then began to lose all its impor-
tance and Bombay became the principal centre of the Com-
pany’s activities in the western part of India.
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CHAPTER 11
ADMINISTRATION OF JUSTICE IN MADRAS!.

wrropucrory @) Telegram @Preplaw

The Judicial institutions in the town of Madras before
1726, developed in three stages. The first stage began with
the foundation of Madras in 1639 and continued up to 1666.
During this period, the state of administration of justice was
very primitive and elementary.

The second stage began with the vear 1666 and con-
tinued up to 1686. This period witnessed the emergence of a
regular - Court consisting of the Governor and Council,
This Court administered justice in civil as well as criminal
cases 1o all the inhabitants of the settlement. :

The third stage started from 1686 and continued up to
1726. The significant event in this period was the creation of
swo Courts, the Mayor's Court and the Court of Admiralty.

FIRST PERIOD (1639-16060) : FOUNDATION OF MADRAS

Madras was founded in 1639 by one Franeis Dayv
who succeeded in acquiring a piece of land from a Hindu rul-
ing chiel of the Peninsula. On this piece of land, the Com-
pany constructed a fortifed factory. The fort was named as
the Fort St. George.

The Raja also granted certain privileges to the Company
along with the grant of the picee of land. The Company
was empowered to mint money and to govern Madraspatnam,
which at the time was a small villuge existing near the Com-

1 A distinction has to he made between the Tawn of Madras and the
Province of Madras. The lormer was the seat of Government and had
srown divectly ag a result of ihe establishment of an English Factory,
The Jiscussion here s confined to the Town of Madras, Initially the
activities of the English were confined merely tothe Town. But latey
on, when the English embarked on 2 programme of political expansion.
they acguired territory round about the scttlement of Madras. It was
placed vnder the control of the President and Council at Madray. Then
only the provinees of Madras was farmed.

10
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pany’s Fort. In course of time this village grew. Many
persons were altracted to this place on account of the [acilities
of trade and commerce that it offered. The village came to
be known as the Black Town as it was inhabited by the Indians.

Inside the Fort resided the Europeans and the British
servants of the Company and this settlement came to be known
as the White Town. The whole establishment comprising of
the White and Black Towns later came 1o be known as Madras.

y ADMINISTRATION OF MADRAS

To start with, Madras was merely an agency. Its ad-
ministrative head was known as an Agent. He, along with a
small Council, regulated all the matters and affairs of the
Factory. At the time these affairs related mainly to the com-
rpercial adtivities of the English and did not present any com-
plicated administrative problem. As time passed on, howeve:,
political and administrative activities were also added to these

ial affairs.
commercial affairs OTelegram @PrepLaw

Madras was placed under the Sutat Factory which was
the chief Factory and the only Presidency in India at the time.
Tt was only in 1666 that Madras itself secured the status of a
Presidency.

The problem which the British administrators faced at
Madras in the sphere of law and Justice was very much diffe-
rent in nature from the one existing at Surat. Surat was an
important town within the Mughal dominions, There werc,
therefore, already established twribunals for the administration
of justice to the Indians. The English had to take care only of
their own cases L.e, cases among the Englishmen inter se. They
were under no obligation to provide for the administration
of justice to the Indians. On the other hand, the settlement
of Madras had developed out of a very small village. It was
created practically from a scratch, Besides the English, a
large number of Indians also came to reside there. The respon-
sibility to administer the place lay on the English. The Raja
had already conferred this privilege on the Company. The

11
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Company was, therefore, under an obligation to create tribunals
for the administration of justice, not only to the Englishmen,
but also to-the Indians residing there.

JUSTICE IN THE WHITE TOWN

Not much information is available regarding the system
of administration of Justice in Madras during this petiod. In
the White Town, the Agent and the Council decided all cases,
civil and criminal. Their judicial powers, however, were very
vague and indefinite.  They formed a very inefficient and'a
hesitating sort of a Court. Very often they referred causes
to England and took counsel with the authorities of the

Company there! &) Telegram @PrepLaw
ADMINISTRATION OF JUSTICE IN THE BLACK TOWN

The English did not start any regular judici;al tribunel
in the Black Town during this period. As noted above, the
Raja, along with the grant of the piece of land for erecting a
fortified Factory, had also conferred on the Company, powers
ol administration for the nearby village of Madraspatnam,
which later grew into the Black Town. The Company could
have established courts there under this grant of the Raja. But
they did not do anything like that and left the old, traditional,
indigenous village system intact,

From very early times, there functioned a Choultry Court
in the village of Madraspatnam. This was on the usual
pattern of village administration in those days. The village
headman, known as Adigar, used to sit in the Choultry Court
and decide petty civil cases and small breaches of“peace. The
Choultry Court also served as the Custom House and Regis-
tration House of sales of immovable property. This Court
continued to function even when the village of Madraspatnam
had become transformed into the ‘Black Town’.

No other tribunal, except the primitive Choultry Court,
functioned in the Black Town during this early period. Nothing
is known about the method of trial and procedure in serious
criminal cases like murder etc, which, as pointed out, the

12
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Choultry Court was incompetent to handle. There is, how-
ever, on the record an account of a case which occurted in1642.
An Indian was accused of having murdered a Native woman.
Some sort of a trial took place and he was found guilty of the
offence. The Agent communicated these findings to the Raja
who ordered that justice be done in accordance with the laws
of England. Thereupon the man was hanged. This shows
that in serious criminal cases reference was made to the Raja

and punishment executed thereafter. O Telegram @PrepLaw

The first period is conspicuous by the absence of a regular
Judicature to administer justice on a systematic basis. The
information available is very meagre. The one peculiar feature
of this period appears to be the existence on the settlement of
two separate and distinct bodies to administer justice, the
Agent and*Council for the White Town and the Choultry Court
for the Black Town. The A gent and Council did not adminis-

oter justice to the Indians in the Black Town. They were left
more or less to their own customary methods.

THE CHARTER OF 1661

The Charter of 1661 is an important landmark in the
history of the evolution of judiciary in India, This Charter
was granted by Charles IT on April 3, 1661. [t granted new
and important privileges to the Company. The Charter was
responsible for improving considerably the administration of
justice in the settlement of Madras.

Firstly, the Charter authorised the Company to
appoint Governors and Councils in their settlements in India,
Secondly, a general judicial authority was conferred on the Go-
vernor and Council of each factory to judge all persons belonging
to the Company or living under them, in all causes civil and
criminal according to the laws of England and to execute judg-
ment accordingly.

This extended grant of power to the Governor and
Council in each English settlement in India was a great im-
provement over the previous position, The power of the
Governor and Council, which was restricted formerly to the

13
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servants and cfficers of the Company only, now became extend-
ed to those. persons also, who happened tfo live in the settlement
but were not the servants of ihe Company. This meant thot
the Indian residents of these settlements were now pui under
judicial power of the respective Governor and Council.

The Charter of 1600 had prescribed that the Company
could impose punishments only by way of imprisonment or fine.
But, under the new Charter there was no such restriction on
the nature of punishment, All cases, cwil and criminal, fell
within the jurisdiction of the Governor and Council and they
became entitled to award even the capital sentences in suitable
cases. Thus their judicial power under the Charter of 1661
was more extensive than that ever enjoyed by them previously.

Two features of this Charter may, however, be. emphasis-
ed. Inthe first place, the judicial power was granted to the
Governor and Council of each factory, which meant the execu-,
tive Government of the place, Therefore, there was no separa-
tion between the executive and judiciary at this early period.
In the second place, the Governor and Council were required
to administer justice in accordance with the Laws in force in
England. This was a safe-guard provided to the Englishmen.
The right of the Englishmen to be governed in accordance
with the English Law, was always protecled very tenaciously
and, therefore, the Governor and Council were required to
judge them in accordance with the English Law. But this
provision which conferred a privilege on the Englishmen,
worked to the distinet disadvantage of the Indians, hecause it
required the Governor and Council to judge them also
according to the English Law. In this scheme, there existed
no provision for preserving and applying to the Indians their
own peculiar usages, customs and Laws,

AGENT BECOMES FPRESIDENT

The Charter of 1661 did not effect any immediate change
in the system of administration of justice in Madras, Things
continued as they were. In 1665, there occutred an important
case which proved to be the turning point in the history of

14
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legal establishments in the settlement. One Mrs. Ascentia
Dawes was accused of having committed murder of herslave
gitl. The case came for trial before the Agent and Council.
As usual, the Agent and Council referred the case to the
authorities in London for their advice. The Company, after
much consideration, resolved that the Agency at Madras should
be raised into a Presidency, so that the President along with
his Council might exercise judicial powers under the Charter of
1661, which had conferred large judicial powers on the Gover-
nar and Council and not on the Agent and Council. As a
result of this case the Agency at Madras became the Presidency
of Madras in 1665. The administrative head of the place
was designated as the President or the Governor.

Soon after, the President and Council at Madras conduct-
ed, the trial of Mrs. Ascentia Dawes. The trial was held with
the help of a Jury. After the trial, the Jury declared Mrs.
‘Ascentin Dawes! as not guilty, and so she was acquitted, This
particular trial is interesting in so far as the Governor and
members of the Council, none of whom was a lawyer by educa-
tion or training, [ound it difficult to meet the several legal
complications that arose in it. In a letter to the Company
they said that they found themselves at a loss in several things
for want of instructions, having no man understanding the
Law and formalities of Law to advise them. They also pointed

" out that if in future any similar case occurred, they needed
the direction and assistance of a person.better skilled in the
Laws and their formalities than any of the Company’s servants
at the time at Madras was conversant®,

Nothing, however, was done to provide these lay judges
with the assistance of a lawyer and they continued to adminis-
ter jusiice according to their own wisdom and commen sense.

This marks the end: of the first period of the growth of
judicial institutions in Madras. The Governor and Couneil

O Telegram @PrepLaw

1. Love, vestives af Madvas, 1, 404, j035.
2. LoveSaan Toaudos
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composed a Court which had wide judicial authority over all,
Englishmen and Indians, under the Charter of 1661,

SECOND PERIOD | REQRGANISATION OF THE JUDICIAL SYSTEM

The second period in the development of judicial insti-
tutions started with 1678, when Streynsham Master became the
Governor of Madras. He was responsible for re-organising
the whole system and putting life and vigour into it.

The Court of the Governor and Council which came into
existence in 1666 was not functioning very earnestly or
regularly. Streynsham Master infused life into this Court.
In 1678 the Council resolved that the Court of the Governor and
Council should sit more regularly. It was declared that the
Court would administer justice in all causes civil and criminal
according to the Laws of England; that the Court would sit on

two days in a week and that all trials in the said Court would
be by jury of 12 men. This Court was designated as the High-

Court of Judicature. 0 Telegram @PrepLaw

CHOULTRY COURT RE-ORGANISED

Besides this, a lower Court, which could hear and try
petty cases, was also started. This Coutt was nothing else but
the old Choultry Court, with which we have already establish-
ed acquaintance in the first period.

This Choultry Court was re-organised and put on a new
basis. Formerly an Indian Officer had sat there to dispense
justice. He now gave way to the English servants of the Com-
pany. Three officers, mint master, paymaster and the customs
master, were assigned the additional function of sitting at the
Choultry Court on two days in the week. They were authorised
to decide all cases up to a value of 50 pagodas’. The
Choultry Court was also to decide petty criminal cases.

Appeals from this Court lay to the Court of the Gover-
nor and Council known as the High Court. The High Court
Was not to entertain directly the cases cognizable by the Choul-

I A Gold Coin worth three rupees,
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try Court, but only in appeal, after the latter Court had given
its verdict. ;

During this period a hierarchy of Courts thus came into
existence in Madras. Two Courts, a superior Court of judi-
cature and a lower Court, were established. Their respective
jurisdictions were demarcated. The lower Court could take
cognisance of cases up to Rs. 150/-, and small offences. All the
other cases, and appeals from the lower Court, were to be
heard by the upper Court with the help of a Jury.

THIRD PERIOD ! THE CHARTER OF 1083

This period started with the inauguration of an Admiralty

Court in Madras. &) Telegram @PrepLaw

The Gompany had a monopoly of trade in this part of
the' World granted to it by the Charter of 1600. But many
English merchants constantly indulged in unauthorised traffic
against the tenor of this grant and thus caused loss and injury
to the Company. To deal with this breach of its privileges,
the Company wanted some more judicidl powers. Moreoves,
the crime of piracy had also become very common. These
crimes were committed, not on land but on the High-Seas, and,
therefore, there was a great necessity of a Court which could
deal with such cases. With this idea, the English Crown
granted a Charter to the Company in 1683, which made im-
portant provisions regarding the judicial arrangements of the
Company in its settlements,

This Charter authorised the Company to establish one or
more Courts at such place or places as 1t wanted.

Each Court was to consist of one person learned in the
Civil Law and two merchants to be appointed by the Com-
pany.

The Court was to have power to hear and determine all
cases, mercantile or maritime in nature, concetning persons with-
in the Charter limits of the Company. It was authorised to
deal with all cases of trespasses, injuries and wrongs done or

17



M.P.Jain

Outline of Indian Legal History
1st Edition 1952

Old Book Good to read for History

Join Us

For PDFs Notes and Material


https://t.me/preplaw
https://t.me/preplaw

OUTLINES OF INDIAN LEGAL HISTORY

committed on the High-Seas or within the Charter limits. The
Coust was also authorised to determine cases of forfeitures and
seizures of ships or goods which came for the purposes of trad-
ing within the Company’s monopoly area against the Charter
granted to it by the English Crown in 1600.

The Court was directed to decide these cases according to
the rules of ‘equity and good conscience’ and ‘the laws and customs
of meychants,” The Court was authorised to settle ils own
procedure.

ADMIRALTY COURT CREATED

Under this Charter, a Court of Admiralty was stacted in
Madras in 1686, In 1687, this Court secured from England
the services of a professional lawyer, Sir John Biggs, who was to
sit here as a person 'learned in the Civil Law', as required by
this Cherter, With the establishment of this Court the Presi-
dent and Council ceased to exercise judicial functions, The
Court hitherto composed of them was superseded by the
Court of Admiralty., The Admiralty Court did not confine
itself only to hearing Admiralty cases proper as conceived
by the Charter of 10683, but it exercised a much wider jurisdic-
tion. The Government at Madras allowed it to act as the
General Court of the town dispensing justice in all ordinary
civil and criminal cases. The Court decided criminal cases

ith the help of a jury.
b 0 Telegram @PrepLaw

THE MAYOR'S COURT

A year later Madras witnessed another important event
in the creation of an additional Court, known as the Mayor's
Court, This Court was started under a Charter issued in 1687.
The peculiar feature of this Charter was that it emanated not
from the Crown but from the Company itself under its various
powers that had been granted to it by the earlier Charters of the
English Crown,

The Mayor’s Court was a part of a much wider entity,
the ‘Corporation of Madras' which was instituted in 16388 under
the above mentioned Charter of the Company. This Cor-
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ADMINISTRATION OF JUSTICE IN MADRAS

poration was fo consist of a Mayor, twelve Aldermen and sixty -
or more Burgesses, Every year the Aldermen were to elect their
Mayor. The first twelve Aldermen asalso the first Mayor
were appointed by the Charter itself. They were to hold
office for life or residence in Madras. Any vacancy among the
Aldermen was to be filled by them by election from amongst
the Burgesses.

€ Telegram @PrepLaw
The number of Burgesses was to be between 60 to 120,
and were to be selected by the Mayor and Aldermen.

The Mayor was always to be an Englishman. Out of the
twelve Aldermen three were to be the covenanted English
tervants of the Company. The remaining nine Aldermen |
could belong to any nationality,

The Mayor and Aldermen were constituted into a Court
of Record for the town. The Court, known as the Mayor's
»Court, was authorised to try all civil and criminal cases. Tt
was authorised to punish offences by fine, imprisonment or
corporal punishment ete. In civil cases, where the value
exceeded three pagodas (nearly 9 rupees), and in all criminal
cases where the offender was sentenced to lose life or limb,
appeals from the decisions of the Mayor's Court lay to the
Admiralty Court.

Since all the Judges in the Mayor’s Court were lay per-
sons, having no knowledge or training of law, the Charter
directed that the Court would have attached to it an officer
known as the Recorder. He was to be a man ‘skilfull in the
laws' and an English born covenanted servant of the Company.
Peculiarly enough, Sir John Biggs, the Chief Judge of the
Admiralty Court, was appointed to be the Recorder of this
Court, He was to assist the Mayor’s Court in the discharge
of judicial work,

The Quorum of the Mayor’s Court was to be the Mayor
and two Aldermen. It sat once only in a fortnight. It decided
criminal cases with the help of a jury.
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REASONS FOR THE CREATION OF THE CORPORATION

The Company wanted to start certain public welfare
activities on the settlement. For this, money was needed and
it was expected that it might be casier for an institution, in
which the native population of the place was represented, to
raise funds by taxation. With this idea, the Corporation was
started and it was hoped that it would muke taxalion accept-
ahle to the native population. The first Corporation consisted
of the representatives of the various communities that resided
in the town ot Madras. Qut of the frst twelve Aldermen,
only three were British subjects, Qut of the rest, three werc
Hindus, one Frenchman, two Poriuguese and three Jews or
Arrenians. Similarly the Burgesses included the heads of the
varioug castes. [n this way, a composite body, consisting of
all the impottant elements of the settlement, was created so
that it might start some public utility works, But in fact, the in-
stitution did not work according to expectation. It neither raised
taxes nor founded any municipal works. Its judicial wing,”
the Mayor's Court, however, continued to be active throughout
the whole period and served the town by dispensing common
justice, which it administered not according to any set regular
legal system, but merely on the basis of ‘justice and good

conscience’. Its decisions, therefore, lacked uniformity and
consistency.

O Telegram @PrepLaw
THE CHOULTRY COURT

a
The Choultry Court, which was quite an Importtant in-
stitution in the second period, continued to function during
this period also though with diminished jurisdiction and powers.
After the creation of the Mayor’'s Court, it was to dispense
justice only in small offences and civil cases amounting to two
pagodas. This, therefore, became a Court of petty jurisdiction.
Two of the Aldermen were to sit twice a week at the Choultry
to dispense justice in such minor cases.

In the third period, therefore, there functioned in Madras

three Courts, viz. the Choultry Court, the Mayor's Court and
the Court of Admiralty.
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LATER HISTORY OF THE ADMIRALTY COURT

Sir Biggs died in 1689, In the absence of' any other
suitable person, the Governor and Council appointed therm-
selves as the judges of the Admiralty Court. With them were
associated two merchants, one an Armenian and the other
a Hindu, to assist them in regard to native languages, laws, and
customs.

This Court subsisted till 1692, when the Company sent
out from England a new Judge for the Admiralty Court, John
Dolben. The Court, consisting of John Dolben and two
merchants, continued up to 1704, when on the return of the
Judge to England, it was decided thal his office” should remain
vacant. The Admiralty Court thereafler ceased to function. Its
Jjurisdiction, including the hearing of appeals from the Mayor's
Court, came to be exercised by the Governor and Council. After
1704, there functioned three Courls at Madras, viz. the Choul-

s try Court, the Mayor’s Court and the Court of the Governor
and Council,

This system existed up to 1727, when a new leaf was
turned over in the history of Judicial institutions in Madras,
by the creation of a Mayor's Comtt, The latter Court differed
[rom the one of the same name alteady existing in Madras
in many respects, The most impotiant difference, however,
was this: whereas the Mayor's Court of 1687 was merely the
Company’s Court, as it was started under the Charter issued by
the Company itself, the Coutl of 1727 was a Crown's Court,
having been established under the Royal Charter.

1. See Chapter V.
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CHAPTER III
ADMINISTRATION OF JUSTICE IN BOMBAY
INTRODUCTORY

The Portuguese were the first European nation to acquire
Bombay in 1534 by cession from the king of Gujerat. In 1661,
the island of Bombay was transferred to the English king
Charles II, by the Portuguese king, as dowry, when the former
martied the sister of the latter.

The island of Bombay at this time was not a rich place
as it grew to be. It wasa small village having a few huts
belonging to the fishermen. Finding 1t impossible to govern
this small territory from England, Charles I, in 1668, trans-
ferred the island of Bombay to the East India Company for
an insignificant annual rent of £ 1o. .

THE CHARTER OF 1663

At the time of the transfer, Charles II granted a Charter
1o the Company conferring on it powers requisite for the
governing of Bombay. The Charter, inter alie, empowered the
Company to make, establish and ovdain laws, ordinances and
constitutions for the good government of the island, This power
of legislation, as usual, was subject to the twofold restrictions,
namely, the laws and punishments 1o be prescribed for their
breach were to be reasonable and that they were not to be
repugnant or contrary, but as near as may be agveeable to the lews
of England.

The Company was authorised to impose pains and
penalties by way of fines, imprisonment or even death sentences.

The Charter further authorised the Company to establish
Courts of Judicatuve, which were to be similar to those estab-
lished and used in England. The Courts could determine
and judge all actions, suits and causes. Their proceedings
were to be reasonable, and were not to be repugnant or
contrary to, but as near as might be agreeable to the laws of
the kingdom of England. .

22



ADMINISTRATION OF JUSTICE IN BOMBAY .

In this way the Charter of 1668 granted to the Company
very wide and ample powers for the purposes of admipistering
and governing the island of Bombay. A characteristic feature
of this Charter was that it contemplated the establishment of
courts and laws in the settlement on the English lines. The
Charter limited the Company's power of enacting laws, not
only by requiring them to be ‘consonant to reason, and not
repugnant or contrary to’ the English laws, but also by pres-
cribing that they should be ‘as near as may be agreeable i’
such laws.

To begin with, the island of Bombay was under the
control of the President and Council of the Surat Factory.
Bombay had merely a Deputy Governor and a small Council.
The Governor of the Surat Factory was ex-officio Governor
of Bombay also.

FIRST JUDICIAL SYSTEM—1670

The first judicial system in Bombay was established in
1670. In this connection the name of Gerald Aungier, the
Governor of the Surat factory must always be remembered.
He is regarded as the ‘true founder’ of Bombay. It was he
who created a system of Courts in the island for the purpose of
administering justice to all.

‘The first judicial system of Bombay was a very simple
affair. The island of Bombay was divided into two divisions ;
one division comprised of Bombay, Mazagaon and Girgaon ;
the other, Mahin, Parel, Sion and Worli,

A Court was started in each of these divisions, FEach
Court was to consist of four or five judges. They were to have
powers to hear, try and determine cases of small thefts and all
actions of a civil nature where the subject matter did not
exceed 200 Xeraphins (nearly 150 rupees).

The Customs Officer in each of the divisions, who was an
Englishman, was to be the President of the respective Court.
Three judges were to form the quorum. Some of the judges

were Indjans. There were many reasons for appointing Indians
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in these Courts. There was a paucity of suitable Englishmen,
who could be spared [rom other duties, for the administration
of justice. Besides, it was in accordance with the policy of
sweetening the English Government to the native population
of the island. All the judges were honorary. None of them
received any emoluments {or his work as judge in the Court.

In addition to these two Courts, a superior Court consisting
of the Deputy Governor and Council was also started. This
superior Court was to hear appeals from the lower Courts and
was also fo try all those cases, civil or criminal, which were
beyond the jurisdiction of the lower Courts. The superior
Court, thereforé, enjoyed original as well as appellate juris-
diction. All tials in this Court were to be conducted with
the help of jury.

However, Aungier was not satisfied with this system
which, from all standards, was very preliminary. It suffered
from two great drawbacks. In the first place, all the
judges, whether in the Lower orin the Upper Court, were
persons who had no knowledge even of the elementary princi-
ples of law. In the second place, the judicial system identified
itself too much with the executive Government. There was no
separation between the executive and the judiciary. But under
the circumstances existing at the time, perhaps, Aungier could
not have done better than this.

Aungier requested the Company to send some person,
skilled in the laws, so that he might start Courts on a beiter
basis, The request of Aungier went unheard. The Company
was not willing to send lawyers in its nascent Indian settle-
ments, It feared that a lawyer would only stir up strifes and
contentions. While refusing, therefore, to send a lawyer, the
Campany advised Aungier to select some one from amongst
the servants of the Company who might be knowing something
of law and to carry on with him as Judge.

After some time, Aungier was successful in selecting one
George Wilcox for the post of the Judge. The old system of

24



M.P.Jain

Outline of Indian Legal History
1st Edition 1952

Old Book Good to read for History

Join Us

For PDFs Notes and Material


https://t.me/preplaw
https://t.me/preplaw

ADMINISTRATION OF JUSTICE IN BOMBAY

1670 was abolished and a new judicizl scheme was put into
force in Bombay in 1672.

THE SCHEME OF 1672

When Bombay was delivered to the English in 1665, it
had been under the Portuguese rule for over a century and a
quarter. Portuguese laws and customs had become firmly
established there. The Charter of 1668, under which Bombay
was transferred by Charles II to the Company, envisaged the
application of the English law on the sland, Nothing had
yet been done to give effect to the Charter in this direction.
The Company did not abolish the Portuguese laws and
customs in 1670, when the first judicial system was started.
It was only in 1692 that the Portuguese laws were formally
abolished and English Law instituted instead. This was
effected bysmeans of a governmental proclamation issued on
Aligust 1, 1672, along with the creation of the new judicial
System,

The scheme to administer justice put into force in 1692
was like this: A Court consisting of a judge woes established
in Bombay, This Court was to have jurisdiction in all causes,
civil, criminal and testamentary, The Court was to sit once a
week to try civil cases. Adequate provisions were made for
speedy trials and decisions. All civil cases were tried with the
help of Jury.

The procedure for the trial of criminal cases and adminis-
tration of criminal justice was 1o be like this: Bombay was
divided into four sections, viz. Bombay, Mahim, Mazagaon and
Sion. In every division,! a Justice of the Peace, an Englishman,
was appointed. His function was to arrest the accused and
hold a preliminary examination of the witnesses. The Justice of
the Peace, was to act, not as a punitive court, but only as a com-
mitting magistrate for his division. He was 1o send the record
of the preliminary examination to the central Court, where the
case was actually tried with the help of jury. The Justices of

1. In Bombay division there were to be twoe justices of the peace.
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the Peace sat in the Court as assessors to help the Judge in his
work of deciding criminal cases.

Appeals from the central Court lay to the Deputy Gover-
nor and Council of Bomnbay,

In order to promote pure justice, the Government decid-
ed to debar the Judge from carrying on any private trade.
Instead, he was 1o get a pay of Rs, 2000/- per year, which was
to be met from court fees as far as possible.  To meet this and
the other charges of the Court, a fee of Rs. §/- per cent on
every cause, .determined in the Court, was levied. George
Wilcox was appointed the first Judge of this Court.

COURT OF CONSCIENCE

Below this central Court, there was to be one other Cofirt,
for the purpose of deciding petty civil causes. This Court wag
known as the ‘Court of Conscience’. The Court was designed
to provide a forum to dispense justice to the poor without any
cost, This Court was to sit once a week. It tried all cages
under 20 Xeraphins, No courl fee was charged. George Wilcux,
the Judge of the main Court, presided over the Court of Con-
science also.  All trials here were summary and without a jury.

The judicial system of 107z was designed io digpense
justice at a very low cost. The whole charge of a civil action
came to under twenty shillings. Not more than ten or twelve
days were taken in deciding cases. Provision was made for
enabling persons to sue as paupers where the plaintiff was
not worth 60 Xeraphins,

This system continued to function up to the year 1683,
when, due to the ‘Keigwin’s rebellion’ on theisland of Bombay,
it stopped working. The island remained in the hands of the
rebels for one year. They surrendered Bombay to the Com-
pany in 1684, Keigwin's rebellion may be taken as marking
the end of the first phase in the evolution of judicial institu-
tions at Bombay,
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ADMINISTRATION OF JUSTICE IN BOMBAY
SECOAND PHASE-COURT OF ADMIRALTY

The second phase in the development and grawth’ of the
systern of administration of justice in Bombay, opened with the
establishment of an Admiralty Court in 1684, under the Char-
ter of 1683. This Coutt was exactly on the same lines as the
one started- in Madras in 1686'. Dr. John St John was
appointed as the Judge and the President of the Admiralty
Court of Bombay, He was despatched by the Company from
England as being one learned in the Civil Law, as directed by
the Royal Charter.

The experiment of appointing a professional lawyer from
England, however, failed in Bombay, The Admiralty Judge,
Dr, John 8t. John, soon came into conflict with the President
of the Surgt Factory, Mr. Child,

At the outset, Dr. John acted not only as the Judge of
*the Admiralty Court, but also as the Chief Justice of Bombay.
The Admiralty Court took cognisance not only of admiralty
and maritime cases, which properly fell within the purview of
the Charter of 1683, but also of other causes, civil and erimi-
nal arising in the town of Bombay. The arrangement was
quite convenient, The Keigwin's rebellion had put an end to
the ordinary Court of Judicature started in 1672. No such
Court had been vet revived and the Admiralty Court was
allowed to dispense justice in all cases.

But then, Dr, John lost favour with Mr, Child. The
reason for this, as suggested by Fawcett?, was that Dr. John
had taken cognisance of some accusations against Mr. Child.
He, therefore, decided to divest the Doctor of all other juris-
diction except that which strictly appertained to the Admiralty
Court under the Charter. In 1685, another Court, on the lines
of 1672, was started in Bombay to dispense common justice,

The Admiralty Court continued under Dr. John for a
few more years thereafter, But the relations between him and

1. See Page 17
2. Fiist Century...... 124
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Child were never cordial. Ultimately, Dr. John was dismissed
from his office in 1687,

The treatment that was meted out to Dr. John at Bom-
bay was remarkably different from that accorded to Sir Biggs at
Madras. The Company reposed exceptional confidence in
Sir Biggs. In the words of Keith!, Sir John Biggs was a ‘pro-
tege of the Company and enjoyed its favour’. He was, there-
fore, Judge of the Admirally Court which acted also as the
High Court of Madras and heard appeals from the Mayor's
Court. He was also appointed as the Recorder of the Mayor's
Court.

Dr. John, on the other hand, did not enjoy much con-
fidence. The Company distrusted him from the outset. The
Company had a general distrust in professional lawyers and
was very reluctant to send them to the nasceni settlemenis in
India. The episode of Dr, John is mecely a manifestation of e
this basic attitude of the authorities both in India andin
England. The climax was hastened by the character &f Dr.
John and Mr., Child, The former was a man of independent
character and he never lost an opportuniity to assert his inde-
pendence, The Government, however, was not in a mood to
countenance any such independence on the part of the Judge,

Dr. John's episode made the Company all the more reluc-
tant to appoint professional lawyers as Judges in India. In
Bombay itself, no such thing was ever attempted for long. For
a very long period, justice continued to be administered by lay
Judges. It was onlyin the late eighteenth century, over one
hundred years after Dz, John, that the first professional lawyer
wits appointed as the Judge in the newly created Recorder's
Court?.

Coming back, however, to the period under discussion :
the year 1690 may be taken tosigni{v the end of the second
phase in the development of the judicature in Bombay. In that
year Bombay was attacked by Siddi, the Admiral of the Mughal

e e e in—

1. Const. Hist. of India, 46
2. See Chapter VIII
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Emperor. Bombay now fell on evil days. From 1690 to, 1718
is the dark period in the history of the evolution of judiciary
in Bombay when the orderly development of the Courts was in-

terrupted.
PERIOD 16g0-1718

In 1687, the seat of the President and Council was trans-
ferred from Surat to Bombay. No regular Court was establish-
ed and justice was administered in a rough and ready way by
the Governor and Council, who acted presumably under the
Charter of Charles II. The administration of justice was at
a very low ebb during this period.

THIRD PHASE—CREATION OF A COURT

After an eclipse of nearly 10 years in the sphere of law
and justices a new Court of Judicature was created on March
25, 1718,

*  The new Court consisted of a Chief Justice and nine
other Judges. The Chief Justice and five Judges were to be
Englishmen and the remaining four, Indians. The four Indian
Judges were selected in such a way that they represented the
four principal Indian communities residing on the island such
as Hindu, Mohammedan, Portuguese Christian and Parsi. The
Chief Justice and a number of other English Judges of the
Court were members of the Council.

The Court had full power and authority to hear and
determine all cases, civil and criminal, according to law, equity
and good conscierce and the rules and ordinances made by
the Company. The Court was required to pay due regard to
caste customs, orders of the Company and the known Laws of
England, The Court was also to setve as a Registration House
tor the registry of sales of houses, lands and tenements, The
Court was given jurisdiction in probate and administration
matters also.

The Governor and Council were to hear appeals from this
Court, The Company prescribed a fee of five rupees for
making an appeal. The fees prescribed for various other items
were very moderate. The quorum of the Court wasto be
three English Judges, b
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The Indians on the Bench, it appears, did not enjoy the
same &tatus as the English Judges. They were not treated as
full fledged Judges of the Court. They appear to have acted
merely as assessors. There are two reasons to warrant this
surmise. Firstly, the quorum of the Court, as mentioned above,
was to be three English Judges and the Indian members of the
Court were not to be counted towards the gquorum, Secondly,
the records of this Court, now available 1o us, mention each
English Judge by name at the beginning of each day’s pro-
ceedings. But no Indian Judge is mentioned by name. All
of them are mentioned collectively as ‘Black Justices.” These
factors give rise to the presumption that the Indians on the
Bench played only a subsidiary role. The Indians on the
Bench, probably, were the leading citizens of Bombay and
were associated with the Court, so that they might enlighten
the English Judges on the peculiar manners and customs of the
various castes and communities of the island, which the
Englishmen had no means to ascertain, Their inclusion in the
Court was presumably prompted by the precedent of the
Mayor’s Court of 1687 at Madras,® which alto consisted of a
number of the Indian representatives.

WORKING OF THE COURT

The Court sat once a week., The cases which it was
called upon to decide were usually very simple. It decided all
kinds of cases. Its proceedings were cheap and quick. It
administered justice in a rough, ready and commonsense way,
It was not bound by any technical rules, law or legal prece-
dents. There were no lawyers to argue the cases, There
were no codes, no law reports and no books of law.

Some interesting aspects of the Court’s criminal worck
may be noted, Insome cases the Court awarded imprison-
ment ‘during pleasure’ which meant an indefinite period. This
appears to be very peculiar to us, for to-day even the worst
offender is sent to prison only for a fixed period. The usual
and the main punishment, inflicted by the Court, was whip-
ping, thirty nine lashes being the normal punishment. In

1. See Page 18
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serious cases, it was repeated twice or thrice. Lash fell equally
on males as well as females. It was inflicted not in any pf’i\rate
place but in the public, so that others also might Iearn a
lesson. Theft of property worth {orty shillings or more was
not treated as a Capital Offence, as it then was in England.
Fawcett mentions some cases where the Court applied English
Law and even International Law. The Bench, therefore, had
some regard to English or other Law, so far as it was known to
them in appropriate cases in spite of there being no Bar to
help it.!

The Court was not bound by technical rules and it would
sometimes punish persons metely on suspicion and doubt, as
opposed to proof. The modern rule, that a person should be
punished only when his offence is proved beyond all reaso-
nable doubt, was simply not known at this early time, Banish-
ment from the Island also was one of the punishments and it

. was sometimes awarded to habitual and hardened offenders.

Unlike that of 1672, the Court of 1718 did not use a
jury. Further, the Court of 1672 consisted of a Judge who was
not a member of the Council. The new Court of 1718 mainly
consisted of the members of the Council and was thus too
much identified with the executive government of the settie~
ment. In these two respects, therefore, the Court of 1718 was
inferior to the former one of 167..

But, the Court of 1718 war a distinct improvement on the
Court of the Governor and Council, which immediately prece-
ded it. The latter Court was composed entirely of the mem-
bers of the Council, whereas the former Court, besides a few
members of the Council, consisted also of an outside element
in the four Indians.

The Court initiated in 1718 continued to function up to
1728, when it gave place to a better Court, known as the
Mayor's Court, which was established in Bombay under the
Royal Charter of 1726.

1. First century ..v.vn 10t
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CHAPTER IV
+. BRITISH SETTLEMENT AT CALCUTTA
FORT WILLIAM

The foundation of the premier Indian city of Calcutta
was laid on 24th August, 1600, when a few Englishmen under
the leadership of Job Charnock landed at Sutanati on the
banks of the niver Hughly. At this place, the Company
started construction of a fortified factory. The forl was named
as the Fort William, and the faclory came to be known as the

Factory of Fort William.
©) Telegram @PrepLaw

* CALCUTTA

In 1608, the Company was able to secure the zemindary
of the three adjacent villages of Calcutta, Sutanati afid Govind-
pur from prince Azim-ush-Shan, grandson of Aurangzeb, who
was the Subahdar of Bengal at the time. It was on the site of
these three villages that the modern city of Calcutta grew up.
In 1699, Calcutta was declared to be a Presidency ; a President
and Council were instituted to administer the settlement.

The acquisition of the zemindary of three villages by the
Company was an event of great significance. As zemindars,
the Company became entitled to exercise all those functions
and powers in the zemindary area, as were commonly exercised
at that time by the general body of zemindars in Bengal. By
the acquisition of zemindary, the Company ohtained a legal
and constitutional status within the frame work of the Moghul
administrative machinery.

ZEMINDARS IN BENGAL

During the palmy days of the Moghul Empire, the zemin-
dars of Bengal had authority to collect land revenues and were
under a responsibility to maintain law and order within their
respective zemindary areas. Beyond this, they did not have
any other power, much less any judicial power to decide civil
or criminal cases. There used to be separate local Courts for
this purpose. But when disintegration set in into the Moghul
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BRITISH SETTLEMENT AT CALCUTTA

administration, these local Courts ceased to function, A
vecuum was created in the sphere of law and justice. There
were some Courts at Murshidabad, the seat of the government
of Bengal, but their authority had become cabined and confined
only to the area round about the capital. In the absence of
any regular judicial tribunals in the countryside, the zemindars
themselves assumed the power to administer justice and they
exercised it with a view, not to justice, but in their own

interests,

REPORT OF THE COMMITTEE OF SECRECY

The Committee of Secrecy, appointed by the House of
Commons in 1773, in its seventh report gives us a picture of
the system as it worked at the time in Bengal. " Tt is like this :
Each zemindar maintained a Criminal Court to administer
justice in criminal cases. His jurisdiction extended to all
criminzl cases including even those of a capital nature. A
,capital sentence, however, was not executed until it had been
confirmed by the Nawab’s government at Murshidabad.

Each zemindar maintained also a Cutcherry or Adalat to
administer justice in civil cases and to decide cases relating 1o
revenue. In civil cases, appeals from the zemindar's Court lay

io the Nawab's Courts at Muishidabad. O Telegram @PrepLaw

In this way, the whole judicial powet in the interior of
the country had become vested in the zexnindars.

ADMINISTRATION OF JUSTICE IN CALCUTTA

Since the day, it became the zemindar of the three villa-
ges, the Company began to exercise all those powers which the
other zemindars in the country enjoyed. The government of
the Company, at the settlement of Calcutta, appointed an
English officer as the ‘Collector’. He was to be a member of
the Calcutta Council. He wasto exercise all the zemindary
functions in relation to the zemindary area, and so, he was
often called as 'Zemindar’.

There were a large number of Natives residing in the
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three villages. To administer justice to them, Courts were
established on the usual pattern prevailing in the country.

The English Collector maintained a Fozdary Court to
administer justice in criminal cases to the Natives, Procedure
in this Court was swmmary. Trials were held without the
help of a jury. The usual methods of punishment were whip-
ping, fine, work on the roads, imprisonment, banishment from
the settlement etc. In capital cases, however, the sentence
was not executed until it had been confirmed by the Governor
or the President. In all other cases, the Collector proceeded
to sentence and punishment immediately after hearing. Death
sentences at the time were inflicted, not by hanging, but by
whipping to death.

JUSTICE IN CIVIL CASES

The Collector also maintained a Court or Cutcherry to
decide civil causes atising among the Natives, The procedure
of this Court also was very summary. Usually, the Court,”
instead of deciding civil cases by itself, referred them to arbi-
trators for their decisigpn. The Coutt administered justice in
accordance with the customs of the country. In the absence
of customs, however, the discretion of the Collector was the
deciding factor, Appeals from this Court lay to the Governor

tad Counal 0 Telegram @PrepLaw

The Collector was responsible for the collection of
revenue from the zemindary lands. He took cognisance also of
cases relating to revenue. Usually, he inflicted corporal
punishment to force the defaulters to pay their arrears
of revenue.

SPECIAL FEATURES OF THE SCHEME

This scheme for the administration of justice at Calcutta
was generally modelled on the pattern of other zemindaries in
Bengal. But its one special—or rather distinguishing— feature
may be noted. It has been pointed out above thata capital
sentence, passed on an offender by a Zemindar, would not be
executed until it was confirmed by the government of the
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Nawab. But, unlike this practice, within the precincts of their
zemindary, the English inflicted death sentences without
seeking any confirmation from the Nawab. The Collector
would execute the death sentence with the approval of the
Governor and Council and no reference was made to the
Nawab in this connection. 0 Telegram @PrepLaw
Further, as seen above, in civil cases also, appeals from a
Court of a zemindar lay to the Nawab’s Courts at Murshidabad.
But no such appeals lay from the Collector's Court at Calcutta
to the Murshidabad Courts. Appeals from the Collector’s Court
lay only to the Governor and his Council within ihe settlement.
These features of the judicial scheme at Calcutta show that,
from the very beginning, the Company's representatives at
Calcutta asserted and exercised more powers than belonged to
them as ‘zemindar’ under the customs prevailing in the land.

b ADMINISTRATION OF JUSTICE TO THE ENGLISH

. The Courts of the Collector administered justice not
only to the Indians, bul to the Englishmen also. In the
sphere of criminal law and justice, however, the Collector's
Court appears to take cognisance of ‘only petty crimes and
misdemeanours committed by the Englishmen. Serious crimi-
nal offences committed by them were taken cognisance of, by
the Governor and Council, under the authority of the Charter
of 1661,

The original system for the administration of justice in
civil and criminal cases in Calcutta, though simple, was, how-
ever, very primitive and rudimentary, It was not at all con-
ducive to a sound, effective or an impartial administration of
justice. All judicial powers in the settlement were concen-
trated in one officer, the Collector. The authority vested in
him was very extensive ‘too great a trust for one single indivi-
dual.’ The system, however, continued to operate up to 1727
when, in common with other Presidencies in India, a Mayor's
Court was started at Calcutta also, under the Charter of 1726.
Before that year, the Courts established at Calcutta were bascd
on the Company’s authorily as zemindar, After 1726, the
Courts came to derive their authority from the Royal Charters.
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CHAPTER V
THE MAYOR’S COURT

INTRODUCTORY

The year 1726 marked the beginning of a new phase in
the evolution of judicial institutions in India. George I, King
of England, granted a Charter to the Company in that year,
This Charter played a very significant role in the development
of legal institutions in the three presidencies, Calcutta, Madras
ind Bombay. The Courls were put on an entirely new
basis. The Cliarter established, for the first time, Crown
Courts in the presidencies on a uniform and definite basis, It
also effected some other significant changes in the administra-
tive set up of the three principal stations, as for exarople, the

+/ establishment of Corporations. The Charter of 1726 had also
a legislative significance of its own. .

On account of its great importance in the sphere of law
and justice, the Chartet of 1726 is usually called as the ‘Judi-
cial Charter'.

J REASONS FOR ITS GRANT

The factors which led to the grant of this all important
Charter were these : The Courts and the system of administra-
tion of justice in the presidencies were not very satisfactory.
The three settlements had grown in population, trade and
commerce. The Company, felt that there was a ‘great want at
Madras, Fort William and Bombay, of a proper and compe-
tent power and authority, for the more speedy and effectual
administering of justice in civil causes, and for trying and

~ punishing of capital and other criminal offences and misde-
meanotrs’. The Company was of the opinion that grant to it,
of additional judicial powers, which might be used for ‘punish-
ing of vice, and administering of justice’, would be conducive
to a better government of these settfements, and would result
in the increase of their prospecity, and, consequently, the na-
tional trade and revenue, "The Company was very anxious to
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THE MAYOR'S COURT

effect improvements in the prevailing judicial arrangements in
the presidencies.

Futther, a Corporation had been created in Madras in
1687, and the Company was anxious to create similar Corpora-
tions in- Bombay and Calcutta also. Whatever reasons
induced the Company to establish a Corporation at Madras,
they were also present in the case of Bombay and Calcutta.

Moreover, many an .Englishman died in India ieaving’]
behind immovable property and movable effects. There was
no competent Court in any of the towns at the time, which
could undertake a proper distribution of property of a deceased
Englishman, in accordance with his will, if any, or in accord-
ance with the law of intestate succession. The absence of such
a jurisdiction in India involved the Company in vexatious and
frivolous suits in England at the hands of the relatives of the
¢deceased persons. There was thus a great necessity of a Court
in each of the presidencies which might have jurisdiction to
take cognisance of such mmatters. It was also requisite that
such a Court be established under Royal ~ authority, so that, its
judgments and proteedings in such matters might command
respect and be recognised by the Courts in England, without
being called into question.

All these circumstances combined to lead the Company
to request King George I to grant it a new Charter, and this he
did on z4th September, 1726."

/ PROVISIONS OF THE CHARTER

The Charter of 1726 provided, inter alia, for the
creation of a Corporation at each of the three principal stations
of the Company, namely Calcutta, Bombay and Madras.
The Corporation was (o consist of a Mayor and nine_Alder-
men. The Mayor and seven Aldermen were to be the natural
born subjects of the English Crown. The remaining two
Aldermen could, however, be the subjects of any other prince
or state in amity with the English King.
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The first Mayor and the nine Aldermen were appointed
by the Charter itself.

: The Mayor was to hold office for one year only.
The Aldermen were to remain in office for life or residence in
the town. Every year, the Mayor and Aldermen themselves
were to elect a new Mayor out of the Aldermen, Any vacancy
among the Aldermen was to be filled by the Mayor and the
remaining Aldermen themselves from amongst the inhabitants
of the town,

All the office bearers, the Mayor and the Alderwen,
were required to take oath of effice before the Governor and
Council of the presidency.

The Governor and Council were empowered to remove
any of the Aldermen from his office, on reasonable ‘cause being
shown against him. The aggrieved Alderman, however, had
a right to appeal to the King in Council in England against
his dismissal,

/ THE MAYOR'S COURT

The Mayor and the Aldermen, at each of the three pre-
sidency towns, were to form a court of record by the name of
the Mayor's Court. It was, however, not necessary for the
Mayor and all the nine Aldermen to sit in the Court as Judges.
The quorum of the Mayor's Court was Lo be three.

This Court was authorized to hear end try all civil suils
arising within the town and its subordinate factories. Appeals
from the decisions of the Mayor's Court lay to the Governor
and Council. A further right of appeal, from the Court of the
Governor and Council, was also provided for, In all cases,
involving 1000 pagodas or more, 2 second appeal lay to
the King in Council. The decisions of the Governor and
Council were to be final in cases involving less than one

thousand pagodas.

The Mayor's Court, being a Court of record, could com-
mit persons who wete guilty of its contempt.
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The Charter of 1726 did not lay down in explicit terms
what law the Mayor's Court was to administer. It merely. said
that the Court would render its decisions according’ to justice |
and right. Now, the Charter of 1661 had expressly prescribed
English Law according to which justice was to be administered
by the Governor and Council in each settlement of the Com-
pany. In the context, therefore, it was very clear that the
Mayor's Court also was to be a Court of English Law.

v’ The Mayor's Court was further vested with a testament-
ary jurisdiction. The Court was authorised to grant probates
of wills left behind by the deceased Englishmen. In case a
person died intestate, the Mayor’s Court was empowered to
grant letters of administration to a near relative ; failing him,
to any other person deemed proper by the Court for the
purpose. ¢

~COURT TO PUNISH CRIMES

The Mayor's Court was not to have any jurisdiction in
criminal cases. It was a Court only of civilfgnd testamen-

tary jurisdiction,

The criminal jurisdiction was conferred on the
Governor and the five senior members of the Council at each
presidency. In the first place, each one of them was appoint-
ed as a Justice of th"e/Peace, and, in this capacity, they could
arrest persons accused of having committed crimes, and could,
individually, punish jbose who were guilty of petty offences,

In the second place, the Governor and the five szniors of
the Council, were to form a court of récord, All of them, or
any three of them, were authorised to hold quarter sessions of
peace four times a year. As such, they could try and punish
each and every criminal offence, except high treason. They were
to enjoy, in the technical English terminology, the powers of a
court of ‘Oyer and Terminer’ and ‘Gaol Delivery’. A person,
vested with these powers in Epgland, was authorised to try
each offence, howsoever serious it might be, The Governor
and the five members of the Council, or any three of them,
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thus collectively, were empowered to try each offence committed
within the presidency town, or in any factory subordinate thereto,

of the Grand Jury as well as the Petty ]ury by the Court of

Quarter v Gessions for the trial of criminal offences.

The function of the Grand Jury was io make present-
ments of persons who were suspected of havmmr_nmﬂted
crimes. Another more desctiptive name of the Grand Jury was
the ‘Jury of Presentment But apart from presenting suspec-
ted persons out of their own knowledge, this Jury had another
important function to discharge. When a suspected person was
arrested, he was brought before a Justice of the Peace for a
preliminary inquiry, The Justice of the Peace examined the
prisoner and his accusers, put the evidence against the prisener
into writing, sent the report to the Court of the Governor and
Council before which the actual trial of the offender was to take
place. But before the actual trial started in this Court, the
evidence for the prbsecution—accusation or indictment as it
was technically called—was again placed before the Grand Jury,
and their duty was simply to decide whether, on the evidence
of the prosecution, there was a case to go for trial or not, If
they found that no prima facie case was made out against the
accused, they would ignore the charge, If a majority was
satished with the propriety of the case going to irial, the jury
would return a ‘true bill’, The indiciment was then said to
have been found’ and was brought into the Court by the fore-
man of the Grand Jury and two other jurors, so that the actual
trial might start,

After the indictment had been found the next step was
to try the prisoner, For this purpose a new jury, called the Petty
Jury, would be empanelled, to hear both sides and try the issues
of fact. If the Petty Jury returned the verdict ‘guilty’ for the
prisoner, he was to be sentenced by the Court of Quarter
Sessions,
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The Grand Jury consisted of twenty three persons.’

The Charter of 1726, introduced all the technical forms
and procedures of the English criminal judicature in
the three presidencies. The Charter in very explicit terms laid
down that the procedure, manner and form that the Justices of
the Peace and the Commissioners of Oyer and Terminer and
Gaol Delivery were to use in conducting trials, punishing and
convicting persons accused of crimes or offences, were to be the
same, ‘or the like manner and form, as near as the circumst-
ances and condition of the place and the inhabitants will admit
of,’ as the similar Courts and Justices in England ‘do or
proceed’. .

"/LEGISLATIVE BODY

Hitherto, the power of making laws was vested in the
Company which could be exercised only in England, by the
General Court or the Court of the Directors of the Company.

This was &\‘iﬂmtely inconvenient as persons in England, not
being conversant with local conditions in India, could not
effectively use the legislative power and “make suitable laws.
+/Plainly, it was very desirable that persons on the spot, who
understood the local conditions and circumstances, be endowed
with the authority to enact laws. The creation of Corporations

made a change in 1his direction very essential and desirable,

Accordingly, the Charter of 1726, empowered the Governor
and Council of each presidency to make by-laws, rules, and
ordinances for the good government and regulation of the Cor-
poration and the inhsbitants of the respective town. The
Governor and Council could impose reasonable pains and
penalties. The by-laws and the rules, as also the punishments
fortheir breach, were to be ‘agreeable tq reason' and not ‘con-
trary to the laws and statutes of England.’ Further, no such
by-law or rule was to be of any effect until and unless it had
been approved and confirmed in writing by the Court of Direc-
tors of the Company.

1. By astatute of 1381 in England it was laid down that no member of
a Grand Jury couid sit on a Petty Jury if ‘challenged’ for this cause
by the accused.
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In this.way, the Charter of 1726 created ‘three ‘subordi-
nate powers of legislation” in India, one at each of the three

presidency towns.

/ CHARTER OF 1720 COMPARED TO MADRAS CHARTER OF 1687

The Charter of 1726, creating a Corporation and several
Courts in each Presidency, was on lines parallel to the Madras
Charter of 1687, But, nevertheless, there were certain impor-
tant differences between the two. ’

In the first place, the new Mayor’s Court was to have
jurisdiction only in civil cases. It did not have any criminal
jurisdiction. The old Madras Mayor's Court had 2 wider
Jurisdiction as it was competent to take cognisance of all cases,
civil as well as criminal, '

In the second place, appeals from the new Mayor’s Court
lay to the Governor and Council of the respective settlement.
In all cases involving one thousand pagodas or more, a furthefl
appeal from the Governor and Council lay to the King in
Council in England. For the first time, therefore, an appeal
from an Indian Court was allowed to lie to the King-in-Coun-
cil. Appeals from the old Madras Mayor's Court, however,
lay to the Admiralty Court at Madras.

_ Thirdly, the Mayor’s Court of 1726 was a Crown’s Court
having been brought into existence by a Royal Charter. The
old Madras Mayor's Court, on the other hand, was purely and
simply, a Court of the Company, as it was created by the Com-
pany by a Charter of its own,

Further, the old Mayor’s Court did not have any jurisdic-
tion in testamentary matters, whereas the new Mayor’s Court
had such a jurisdiction-

There was another very significant difference between the
two Courts. The old Mayor's Court at Madras had a
lawyer attached to it in the capacity of the ‘Recorder”. He was
to advise the Court on complicated legal problems. The new
Mayor’s Court, however, did not have any such officer, though

42



THE MAYOR'S COURT

its Judges were, as usual, lay persons and in no way supe-
rior in legal knowledge or learning to those who constituted the

earlier Court. In this respect, the later Court compared un-

favourably with the previous Court.

The Madras Corporation of 1687 consisted of twelve
Aldermen, out of whom at least three were to be Englishmen ;
the rest could belong to any other nationality, and so many of
them were Indians, These Aldermen sat as Judges in the
Mayor's Court, and this Court, therefore, consisted of quite a
good number of Indians as Judges.

The new Corporation, on the other hand, was to consist
of a Mayor and nine Aldermen, out of whom %ull except two
were to be Englishmen. The new Mayor's Court was thus
too much English ridden. Whereas, the old Court was started
with no less than nine Indian Judges, the new Mayor's Court
had all English Judges to start with, and in its subsequent
‘working also, no Indian ever came to be appointed to it. All
the Judges in this Court used to be the English servants of the

Company.

The old Madras Mayor's Court was not bound by any
technical rules of law and procedure. It was more a Court of
eguily rather than of law, The Judges decided causes in ac-
cordance with their discretion and sense of fair-play. The
Mayor's Court of 1726, however, was a court of English Law,
and its procedure was modelled on the lines of the courts in
England.

Under the arrangements that prevailed in Madras during
the period 1687 to 1726, criminal justice was administered by
the Mayor’s Court as also by the Admiralty Court The exe-
cutive government there, did not play any partin this sphere.
By the Charter of 1726, however, this authority was re-trans-
ferred to the Governor and five senior members of the Council.
They were authorised to try all offences except high treason.
This was ceriainly a retrograde step for Madras. Having once
divested the executive government of its judicial powers, it can
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-

not be regarded to be a progressive step, by any test or stan-
dard, to invest in them again the powers of administering justice
in so'fmpertant a branch as criminal law, To secure liberty and
property, it is absolutely necessary 1o have a separation
between executive, on the one hand, and judiciary, on the
ather. Looked from this point of wiew, the Charter of 1726
was inferior to that of 1687.

WORKING OF THE MAYORS' GCOURTS : 1726-1753

The post Charter period was marked in each presidency
with disputes and conflicts between the government, on the
one hand, the Corporation, and the Mayor's Court, on the
orher. 4

The Corporation created by the Charter of 1726 was an
autonomous body, to a very great extent free from the control
of the executive government of the presidency. The Charter
showed restraint in the authority it conferted on the President
and Council over the Corporation and the Mayor’s Court. Ap-
pointment of the Aldermen to the Corporation was not in their
hands. The tenure of.an Alderman was for life. A vacancy
among them was to be filled by the process of co-option by the
Mayor and the remaining Aldermen, without any reference
being made to the Government. Further, the Corporation was
o elect its own Mayor. The Governor and Council could
remove an Alderman for misconduct in his office, but they
could do so only after a proper hearing of his defence and not
for extraneous reasons. Moreover, the dismissed Alderman had
a right of appeal to the King in Council against the orders of
the Governor and Council.

The Governor and Council became the Court of Appeal
from the decisions of the Mayor’s Court, this being subject 1o a
further right of appeal to the King in Council in all cases where
the value of the property in dispute exceeded 1,000 pagodas or
3,000 rupees.

The cumulative effect of all these provisions was to make
the Corporation, and also the Mayor’s Court, independent of
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the executive government. The all important principle that
1he courts must be separate from the executive, appears to
have found a place in the judicial arrangements of 1726 though
not to its full logical conclusions. Appeals from the Mayor's
Court lay to the executive government. Also, a majority of the
Judges in the Mayor's Court happened to be the servants of the
Company; and in the field of criminal justice, the executive
wielded all the powers. But nevertheless, the adoption of the
principle of independence of the judiciary, even though par-
tially, was a very wholesome and fortunate development. The
Mayor’s Court could be expected to try and hear cases without
any interference from the government.

But this feature, the independence of the "judiciary from
the executive, which was a definite advance ‘over the past ar-
rangements, proved to be irksome to the Company. The
governments of the Company in the Indian presidencies,
sotight to inlerfere in the affairs of the Mayors” Courts. The
“Judges of the Mayors’ Courts, far from being servile to the
governments, resenied such interference and always asserted
their independence. The Courts, practically in all the three
settlements, revealed a praiseworthy inclination to defend the
judicial powers conferred on them by the Charter. This in-
evitably led to much heart burning. The relations between
the governments, on the one hand, the Corporations and the
Mayors’ Courts, on the other, were far from being cordial and
harmonious. Many cases arose where the government of a
presidency wanted the Mayor's Court to actin a particular
way, and the latter refusing to act accordingly.

One such case occurred in Bombay in 1730. A Hindu-
woman became a convert to Christianity. Her son, aged
about twelve years, left her and went to live with a rela-
“tive. The mother charged the relative with impro-
perly detaining some jewels, and as a sequel, the Mayor’s Court
ordered the relative to deliver the boy to his mother. The
heads of the caste complained to the Governor. The Gover-
nor and Council resolved that the Mayor's Court had no
authority to determine ‘causes of a religious nature or disputes
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concerning castes among the Natives,’! The Mayor's Court,
however, strongly protested against this and held that under the
Charter it-had jurisdiction to decide such cases. As a result
of this case, the relations between the two bodies became very
much strained.*

This was followed by another minor dispute in the same
year, An Arab merchant sued in the Mayot’s Court to recover
the value of pearls said to have been extorted from him by his
rescuers from a burning boat off the coast of Gujerat®. The
defendant had been previously tried for piracy in regard to the
same occurrence and acquitted. The Council suggested to the
Mayor's Court that the claim of the merchant was not wvalid.
The Mayor's Court, however, ignored this suggestion of the
Council, and decreed the suit. On appeal, this decision was
reversed by the Governor and Council. The relations between
the two bodies thus became all the more bitter. ’ A

Similar factions arose in Madras as well as Calcutta. And
the cause of the conflict was the samz—undue interference in
the affairs of the Court by the cxecutive government,

The spitit of independence shown by the Mayors’ Courts
was very commendable and fortunate. The independence of
judiciary is the sine qua non for a pure administration of
justice. But from the Company’s point of view such ‘indepen-
dency’, as the Company styled it, was very inconvenient and
obnoxious. In its opinion the conduct of the Mayors' Courts
was factious and discourteous ; that they had assumed greater
powers than had been conferred on them by the Charter, and
that ‘they had been wanting in a due deference and respect’ to
the governments which after all were their ‘ superiors’. They,
therefore, decided to get rid of the causes which had led 1o
this annoying state of affairs. They decided to strengthen the
executive even though it might be at the cost of the judiciary,
and this the Company decided to effect at the earliest available
opportunity. This was achieved in 1753 by a new Charter ;

1. Fawcett, The First Century of British Justice in India, 218,
2. Fawcett, 220
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autonomy of the Courts was snatched away, and they were
made subservient to the executive. -

\/THE CHARTER OF 1726 AND THE NATIVES

Besides creating animosity between the Mayors’ Courts
and the Governments, the Charter of 1726 gave rise to yet
another difficulty. The Mayors’ Courts at various presidencies
used to take cognisance of cases relating to caste and religious
matters among the Natives, and this they did in accordance with
their own notions of law and justice. It has already been
pointed out that the Mayors' Courts were the Courts of English
Law and were not required to keep in view the peculiar cus-
toms and manners of the Indians. The attitude of the Com-
pany in this respect was that the Natives, if they so desired,
might not bring their disputes before the Mayors” Courts and
coyld decide them among themselves according to their own
customs, laws and manners; but if they came before these
Courts then, the Company insisted, they would be subject to
the English Law and nothing else.

The proceduce of the Mayors’ Coutts was very different
from the traditions, manners and habits of the Indians, Each
case tried by these Courts, therefore, generated some heat and
passion among the Indian inhabitants of the settlements. One
such incident, occurring in Bombay and arising out of the
change of religion of a Hindu woman, has already been pointed
out above, This incident led the Natives to make represen-
tations to the Governor and Council, who resolved that the
Mayor’s Court was not entitled to take into consideration cases
affecting the religious and caste questions of the Natives, and
to this the Bench strongly protested.

A similar incident occurred in Madras also. There the
Mayor’s Court insisted on respectable Hindus to take the
pagoda cath instead of the Geeta oath. The Hindus regarded
this sort of oath, which was taken in a temple, as obnoxious
and derogatory. In 1736, the Madras Mayor's Court impri-
soned two Hindu merchants on their refusing to take the
pagoda oath. This infuriated the Hindu residents,  who
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collected in a crowd and went to the Governor. Apprehen-
ding.breach of peace, the Governor intervened and released the
two arrested men on parole. The inhabitants of Madras
thereafter sent a petition to the Court of Directors stating their
grievances and proposing that they be exempted from the
jurisdiction of the Mayor's Court, except only in those- cases
where both the parties agreed to refer the case to the Court for
its decision,

The Charter of 1753 did awlay with this cause of dissatis-
faction also. ’

'
V/THE CHARTER OF 1753 '

In 1746 the French captured Madras, occupied it for
three years, and surrendered it again to the English in 1749.
During this period, the Corporation of Madras,’ established
under the Charter of 1726, was suspended. In 1749, howeuer,
the Company desired to revive this institution. But it wasg
suggested by lawyers that due to its foreign occupation the
Charter of 1726, so far as it related to Madras, had lapsed.
The Company accordingly requested the Crown for a new
Charter, which King George II issued on 8th January, 1753.
The new Charter was made applicable not only to Madras, but
to Bombay and Calcutta as well.

The Charter of 1753 was designed to steer clear of the
defects that the Charter of 1726 had revealed. The Charter of
1753 was, therefore, a modified version of the previous Charter.
It continued, with certain readjustments, the same old arrange-
ments of 1726 in all the three presidencies.

-

Firstly, to put an end to the dissensions and disaffection
that had developed in each presidency between the Corporation
and the Mayor’s Court, on the one hand, and the government,
on the other, the Charter of 1753 made the Corporation subser-
vient to the government. This was effected by changing the
method of appointing the Mayor and the Aldermen. Under
the Charter of 1726, the Mayor and Aldermen combined were
to elect a Mayor for one year, without making any reference to
the government. Under the new dispensation of 1733,
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the Mayor and the Aldermen were {o elect a panel of
two names, out of which the Governor and Coumcil
were to select one o act as the Mayor. In a large
measure, therefore, the Mayor became the nomince of the
government. Again, under the Charter of 1726, a vacancy
among the Aldermen was to be filled by the process of co-
option by the Mayor and the remaining Aldermen without
making any reference to the government, This method was
scrapped by the Charter of 1753 according to which all the
Aldermen were henceforth to be appointed by the Governor
and Council. The executive government thus secured a com-
plete control over the Corporation. The government could
appoint and dismiss the Aldermen, and so the Cérporation lost
much of its former independence. Consequently, the Mayor's
Court, being a part of the Corporation, also lost its former
autonomy. °

Secondly, the Charter of 1753 effected a significant change
in the jurisdiction of the Mayor's Court. The Charter expressly
excepted from its jurisdiction all suits and actions between the
natives only, and directed that these suits and actions should
be determined among themselves, unless both the parties sub-
mitled them to the delermination of the Court.

Another significant feature of the new Charter was the
erection of a ‘Court of Requests’ at each presidency town.
The purpose of this Court was to provide a means for cheap
and quick decisions in cases of small monetary value, The
Jurisdiction of the Court of Requests was limited to five pago-
das, or nearly fifteen rupees. The Court was to be manned by
Commissioners, numbering between eight and twenty four,
three of them sitting at a time by rotation. The Court was to
sit once a week. The first Commissioners of the Court were
to be appointed by the Governor and Council. Thereafter, one
half of the Commissioners were to retire every year, the remain-
ing Commissioners filling the vacant place by ballot. Next
year, the other half of the Commissioners would retire, their
places being filled by ballot by the remaining Commissioners.
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‘J“’ In all other respects, the Charter of 1753 was similar to
that of 1926. The creation of an additional Court, the Court of
Requests, at each presidency was a definite improvement over
the arrangements of 1726. This Court was expected to give
relief to poor litigants, whose cases of small value could now,
be disposed of summarily, cheaply and quickly.

But, the Charter of 1753 was definitely inferior to that of
1726, in so far as it made the Corporation, and thereby the
Mayor’s Court, subservient to the executive government of the’
place. To deprive the Court of its autonomy and independence,
was a retrograde slep.

;,/’ICOURTS UNDER THE CHARTER OF 1753 :

The Charter of 1753 established the following Courts in
each presidency town : 2

_ 1. The Court of Requests, to decide civil cases up to

five pagodas ; , =

2. The Mayor's Court, a court of civil ' jurisdiction to
decide cases above five pagodas. It could not, however, take
cognisance of cases among the Natives unless both the patties
to a dispute agreed to submit it to its determination. Its
jurisdiction over the Natives was thus voluntary, depending
upon the discretion of both the parties ;

3. The Court of the President and Council to decide
criminal cases. -

4. The Court of the President and Council, having
appellate jurisdiction, to hear appeals from the decisions of
the Mayor's Court.

In the Iast resort, the King in Council were 1o act as the
ultimate Court of Appeal from the Court of the President and
Council in all civil cases involving 1,000 pagodas or more.

'(,COURTB FOR THE NATIVES

As pointed out above, the Charter of 1753 excluded from
the purview of the Mayor's Court, all cases arising among the
natives, except when both the parties voluntarily brought their
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disputes before the Court for its decision. Further, the Mayor's
Court was a Court of English Law, and as such, it could not be
of much use to the Indians whose peculiar customs,.usagés and
laws did not receive proper attention in this Court. In small
cases up to five pagodas, the Court of Requests in each presi-
dency dispensed justice to all. But, for deciding cases of a
higher value among the natives, it was evidently necessary
to have some other suitable tribunal in each presidency.

Calcutta presented no difficulty in this respect. A Zemin-
dary Courl, which the Company created inits capacity of a
zemindar, bad already been functioning there since 1690, This
Court had not ceased working even after "the advent of
the Mayor's Court in 1726, and it continued to function and
di.spense justice to the natives, as usual, after 1753.

. No additional Court was ever created in Bombay for
dispensing justice to the natives in cases beyond five pagodas.
In the absence of such tribunal the native inhabitants of Bom-
bay continued to resort to the Mayor’s Court for getting their
disputes settled. The Mayor’s Court on its part did not
observe the restriction imposed on its jurisdiction in such cases
by the Charter of 1753. The Bombay Mayor’s Court, in
practice, ignored the restrictive words limiting its jurisdiction
over the natives to voluntary contests. Its view appears to
have been that the natives of Bombay were all British subjects
(due to the fact that Bombay had been ceded to the English in
full sovereignty by the Portuguese) and so the restrictive words
in the Charter did not apply to them. The Mayor's Court
dispensed justice to all as if there was no limitation or
restriction on its jurisdiction.! It is the opinion of Morley
that it does not appear that ‘the native inhabitants of Bombay
were ever actually exempted from the jurisdiction of the

1. Perozeboye v, Ardaseer, Mor, Dig, 11,335, 344
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Mayor’s Court, or that any peculiar laws were administered
to them in that Court.”?

At Madras, however, no satisfactory arrangement to
administer justice to the natives was made for long, The
Mayor’s Court would not take into consideration any case
among them unless both the parties to the suit agreed, and it
was not always easy to secure the requisite agreement ot both
the parties. The fact that one of the parties could object to
the jurisdiction of the Mayor's Court evidently led to many
difficulties to genuine litigants. For a long time, therefore,
there was denial of justice to the native inhabitants of the
settlement, The absence of a suitable court, competent 1o
dispense justicé to them in civil cases thus caused them much
difficulty and inconvenience.

It .was only in 1796 that a simple Court under a servant
of the Company was improvised for the purpose of deciding |
civil cases among the natives. It used to sit twice a week, ¢
This Court functioned only for a very short period as it 'gave{
place to the Recorder's Court in 1798.2

vDEFECTS IN THE JUDICIAL SYSTEM OF 1753

The Mayor's Court, in each presidency, in practice, con-
sisted of the servants of the Company, who were appointed by
the Governor and Council as the Aldermen of the Corporation.
The Court could not, therefore, be a very effective instrument
of justice. Being too much dependent for their services on the
Company, these seivants could not be expected to take a
detached view in cases in which the Company itself figured as

a party,

Further, the servants of the Company themselves carried
on their own private trade and commerce at this time, As
such, a number of disputes were bound to arise between them
and the native inhabitants of the presidency. The
Mayor's Court, consisting as it did of the junior servants of the

1 Mor. Dig. L, clxix.
2. See Chapter VIII,
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Company, could not be expected to be an effective instrument
of justice in such cases, as it could not take an unpreju_d,iced
view of the matter in which servants of the Company happened
to be involved. In the words of Ferminger, ‘The weakness of
the judicatures of 1726 and 1753 arose from the fact that they
tended to be in fact but branches of the Company's executive
government, and they therefore afforded imperfect means of
resistanck to the class interests of the Company’s servants at
a time when the Company’s servants were bidding fair to
monopolise the trade of the country’*

Ferminger further goes on to point out that the Alder-
men of the Mayor’s Court were, as a rule, anything but what
the term ‘alderman etymologically implies’ : they were mostly
junior servants of the Company in the days when the Com-
pany’s servants without any special training at home, began
therr Indian career a little more than midway in their teens. A
system under which the executive government and judicial
authority were combined in the hands of men who had com-
mercial interests of their own to defend, must essentially be
a very weak system from the point of view of security of life
and property of the people.

The Mayor's Courl was a court of English Law. But, the
Judges in this Court were lay persons who had no legal
knowledge or education, The servants of the Company, whao
were called upon to administer English Law as Judges in the
Mayor’s Court, were persons who hardly had any training in
the technical rules of English Law. There were no codes, no
reports and no lawyers available in any of the settlements at
the time. Under these circumstances, the Mayor’s Court
was hardly in a position to administer justice in accordance
with any fixed system of law, much less the English Law. Its
judgments had necessarily to be based on discretion, commonj
sense and the sense of fair play of the Judges. As most of the
litigation at the time was of a simple character, the Mayor’s
Court was in a position to discharge its work in a simple and

1. Fifth Rep. Introduction bexix.
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prompt manner, But in cases involving intricate and difficult
questions of law, the Court had to consult the legal authorities
in England to seek their guidance. A reference to law autho-
1ities at London, however, was a very dilatory, tedious and a
tardy process.

Similarly, the Governor and Council, though required in
the discharge of their criminal jurisdiction to act in the same
way as did the parallel bodies in England, were completely
ignorant of the technicalities of the English criminal law and
procedure. The Charters of 1726 and 1753 thus introduced
the forms of the English judicature in the three Indian settle-
ments without, al the same time, taking caie to provide for
competent afid suitable persons fo work them.

The judicial and administrative system, as it functioned
under the Charter of 1753, was too much execytive ridden,
The Governor and Council had the power to legislate, They
enjoyed executive and administrative powers, as also, the judi-
cial powers in criminal and civil cases. The whole system thue
tended towards despotism without there being any adequate
safeguard for the liberty and property of the people.

The Governor and members of the Council decided all
criminal cases. As such, they would also try a member of the
Council or any other servant of the Company in case he was
accused of any crime, It was too much to expect that in such
cases the Criminal Court would take a detached and unprejudi-
ced view of the matter.

The territorial jurisdiction of all the Courts started under
the Charter of 1753 was confined within the limits of the
respective seftlement. There was thus no forum to take
cognisance of cases arising beyond these territorial limits, And
certainly, the activities of the Englishmen had extended much
beyond these limits.

The judicial system of the presidencies, under the
Charter of 1753, was thus very weak and defective. Justice
administered by the Mayor's Court was not very good or effi-»
cient. The one redeeming feature, however, was the provision
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for appeals [rom their decisions to the King in Council as an
ultimate Court of Appeal. But, from a practical point of view,
this was merely an empty form, for none in those days could
offord the time and money to pursue appeals before that august
body. No appeal actually went to the King in Council for
a long time after the Charter of 1753.

The one factor which provided a stimulus towards
the proper administration of justice was the Company’s super-
vision of the three Mayors' Courts. Every year copies of the
Registers of their proceedings were submitted to the Company,
which were scrutinised by its counsels. Thereafter, the Com-
pany made comments and observations on their. proceedings.
These comments imptessed on the Mayors’ Courts the funda-
mental principles of the English Law and gave them useful
instructions on many points that ensured a fair trial. The
Company thus made efforts to keep the Courts in the straight
and narrow path of the English Law.

In the sphere of criminal law and justice, the only redeem-
ing feature of the system of ry53 was the institution of Jury
for all criminal cases in the Sessions Court of Oyer and Ter-
miner consisting ol the Governor and membets of the Council.
Only in this way, could there be any check on the unlimited
powers of the executive government.

f!’ In 17%2, the House of Commons appointed a Committee
of Secrecy to go into the affairs of the Company. This Com-
mittee closely scrutinised the working of the Mayor’s Court at
Calcutta, and gave an adverse verdict regarding its efficacy as
an instrument of justice with the result that in 1773, the
Regulating Act made provisions for the creation of the Supreme
Court of Judicature in place of the Mayor’s Court at Calcutta.
The Supreme Court was designed to be free from the multi.
farious defects with which the 'Mayor's Court suffered. The
Supreme Court was to consist of professional lawyers from
England as Judges. The Judges were to be appointed by the
Crown and not by the Company. The Supreme Court was
thus to be independent of the Company or its government af

a5



OUTLINES OF INDIAN LEGAL HISTORY

Calcutta. Unlike the Judges of the Mayor's Court, the pro-
fessional Judges of the Supreme Court did not suffer from the
handicap‘of being deficient in Jegal knowledge and learning,
The Supreme Court was in a position to take an unprejudiced
and objective view in all cases in which the Company or any
of its servants happened to be involved.

In course of time, the Mayors’ Courts at Bombay and
Madras also gave way to the Supreme Courts! of Judicature.

The Mayors' Courts as such might not have been very
effective and efficient instruments of justice. They themselves
__might have suffered from a number of defects and shortcom-
ings. Nevertheless, these Courts formed important and useful
links in the chain of the evolution of judiciary in India. In
their own way, they were a distinct improvement in the
methods of administration of justice that prevailed on the eve
of their establishment. And further, they in their own turn
paved the way for the establishment of better and improved
Courts of the nineteenth century,

1. See Chapter VIIL
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CHAPTER VI
THE BECTNNTNG OF THE ADALAT SYSTEM (1772°74)
INTRODUCTORY

Hitherto, the Company had under its sway and control
only three tiny settlements of Calcutta, Bombay and Madras
wherein, in course of time, a system of government and
administration of justice had come to be created. As tlime
passed on, the Company expanded its political activities and
was successful in bringing new territories under its jurisdiction.
The responsibilities of the Company grew ; it had to govern
the new acquisitions ; it had te provide for an effective adminis-
tration of justice to the people. In the sphere of law and
justice, the Company discharged its obligation by creatmg,
what is known as, the Adalat System,

. The Company acquired first the provinces of Bengal,

Bihar and Orissa, There it started the first Adalal System, in
19772, From time to time this Adalat System was improved,
modified, adapted and changed. ‘

Later on, the Company acquired territory round about
the presidencies of Madras and Bombay., The Adalat Systems
were established there also. The rise and progress of the
provinces of Bombay and Madras practically took the same
course as in Bengal. In facl the provinces of_Bengal, Bihar
and QOrissa served as a laboratory, where experiments were
made, and when workable results weve achieved, they were
transmitted to the provinces of Bombay and Madras.?

.,i. THE COMPANY BECOMES THE DIWAN

In 1756, Siraj-ud-daula became the Nawab of Bengal,
Being jealous and apprehensive of the growing English power
in Bengal, he attacked Calecutta, captured it and turned the
English out in the very first year of his reign. In 1757 the
Enghsh teturned to Bengal under the leadership of Clive and

1. See Post Ch XV
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recaptured Calcutta. In the same year, the famous battle of
Plassey was fought between the Nawab 2nd the English, in
which the former was vanquished. The Company thus became
supreme in Bengal. -

Had the Company so desired it could have taken over the
government of Bengal, Bihar and Orissa' directly in its hands.
But the Company did not attempt anything like that. It
became satisfied by placing its own nominee, Mir Jafar, on the
throne of Bengal,

Mir Jafar could not continue as Nawab for long. He
soon lost favour with the Governor and Council at Calcutta.
In 1760 a change in the nawabship took place, Mir Kasim
replacing Mir Jafar, Mir Kasim in his own turn was again
changed with Mir Jafar in 1763.

With every change in the nawabship, the power of -the
Company in Bengal increased. The fact that the Calcutta
Government could effect successive changes in the nawabship
of Bengal shows that the real authority had passed into the
hands of the Company. But still, the Company did not take
over the government of Bengal, Bihar and Orissa directly in
its own hands, because it feared that such a course would
have some undesirable repercussions in England and in other
European countries. The Company realised thai the direct
assumption of government of these provinces would invite
parliamentary interference in its affairs as also it would give
rise lo jealousy in French and Porluguese quarters; and it
wanted to avoid both.

In 1765, however, the affairs of the Company in Bengal
took a significant turn. The Moghul Emperor, Shah Alam,
who still claimed a nominal sovereignty over Bengal, made over
to the Company the Diwani of Bengal, Bihar and Orissa, in
lieu of twenty six lacs of rupees that the Company promised to
pay him annually,

1, Bengal, Bihar and Orissa then formed one administrative unit.
During the Moghul regime, it was under one Nawab. -
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@GNIFIC&NCE OF THE DIWANDX

Under the Moghul administrative system, thé govern-
ment in the province, then known as the Subah, was conducted
by two high dignitaries, viz., the Nawab and the Diwan. The
Nawab, who was also known as the Nazim, was the bead of the
government and the military and was also responsible for
maintenance of law and order. The department under his
control was known as the Nizamat. Being responsible for the
maintenance of law and order, the Nawab supervised the
administration of criminal justice also. Diwan, the other high
functionary, was below the Nawab in rank, prestige and autho-
rity. His function was to collect revenue and decide trevenue
and other civil cases. His department was known as the
Diwani.

Z .

¥- Both the officers, Nazim and Diwan, were appointed by
the Central Government. The Diwan would collect revenue,
defray the expenses of the Nizamat and then remit the balance
to the Central Treasury, The idea of keeping these two
functionaries in a Subah and bifurcating all the administrative
functions between them, was to create a system of checks and
balances. The system was adopted as the Central Govern-
ment always apprehended lest the far-flung provinces should
Become independent of it. All the powers, of military as well
as of money, were not vested in one single individual. One
had the power of military without having money at the same
time ; the other had money without having military, If one
of the officers went wrong the other was expected to keep him
under his control.

The office of the Diwani, which was granted to the Com-
pany in 1765, thus comprised of two main functions, namely
the collection of land revenue and the administration of justicc
in civil and revenue cases.

The grant of the Diwani to the Company would have left
the Nawab or the Nazim of Bengal, theoretically, with the
powers of administering justice in criminal cases, maintaining
law and order and keeping military. But the Company was
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interested in making the Nawab impotent and completely
devoid of any substantial power or function. By a treaty
with the Company, therefore, the Nawab agreed to accept
fifty three lacs of rupees as an annual allowance for his main-
tenance. He also agreed not to keep any military under
him, which was, henceforth, to be maintained solely by the
Company, The Company in this way secured the power of
collecting land revenues from the Emperor and the right of
maintaining the army from the Nawab and thus became the
de facto authority in Bengal. Along with this, however, the
Company became responsible for the civil government of the
new territory and also for the dispensation of juslice in civil
and revenue cases. The responsibility to dispense justice in
ctiminal cases, however, was left with the Nawab who was to
meet the necessary expenses for this purpose from the allow-
ance of 53 lacs of rupees granted to him by the Company.”

"?EXECUT'[ON OF THE DIWANI FUNCTIONS

The Company did not at once take over the execution of
the Diwani functions after the grant. It did not employ
ils own servants to disci‘xarge ithese functions. Instead,
it appointed two Indian officers, Mohammad Reza Khan at
Murshidabad and Raja Shitab Roy at Patna, and the actual
administration of the Diwani was left in their hands. They
supetvised the collection of land revenue and the dispensation
of justice in civil as well as revenue matters.

The svsiem proved to be very inefficient and ruinous for
the countiry. Every person was out to exploit and plunder
the country and use the opportunity to his own personal advan-
tage. None felt any responsibility for the welfare of the
people. The English servants of the Company, who had
power but no obligation, misused their position to their own
selfish ends. Every one was after enriching himself, and
that too very quickly, at the cost of the poor subjects of Bengal,
Bihar and Orissa. The result was that within a very short
time conditions in Bengal became very bad. There was utter
confusion all around. A fine, flourishing and once a pros-
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“perous country, Bengal was now verging on its ruin. There was
l_hunget, starvation and misery all around. The unhappy state
of affairs was bound to affect the collection of revenie, which,
consequently, fell appreciably. The Company suspected mis-
appropriation on the part of the Indian officers, To reap ful |
advantage of the Diwani, the Company decided in 1772 to
‘stand forth as Diwan’, and to take over the entire care and
management of the Diwani functions and discharge them

directly through the agency of its own setvants.

The man to accomplish this mission was Warren Has-
tings, who was the Governor of Calcutta at the time. In 1772,
therefore, a new scheme for the collection of revenue was put
into force. Along with this, a plan for the administration
of justice in the provinces of Bengal, Bihar and Qrissa was
also initiated. The whole new administrative set up was
designed by Warren Hastings and the servants of the Company
swere to play the major roles in it.

-

In this way, for the first time, in 1772 there came to be
established an Adalat System for the administration of justice
to the common people in the mofussil of Bengal, Bihar and )
Orrissa, beyond the presidency town of Caleutta. ’

-&]UDICIAL PLAN UNDER THE MOGHULS

The Muslim Rulers had been successful in establishing a
fairly well regulated system of judicature in Bengal. There
was a network of Kazis, appointed by the government to
administer common justice throughout the country. At
Murshidabad, the seat of the government, there functioned a
number of central Courts, They were

r. Court ofthe Nawab or the Nazim ; The Nawab
was the highest officer of the government. Ile was responsi-
ble for the maintenance of law and order and also the adminis-
tration of criminal justice. His was the highest Court for
criminal cases. He used to preside personally at the trial of
persons accused of capital offences.

5. Court of the Diwan: He was the highest financial
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officer of the government being responsible for the collection
of revenue and also for a proper administration of justice in
revenue and other civil cases. He used to hear appeals in civil
cases from the lower Courts of the Kazis.

3. The Darogah Adalat al Alia : In the beginning, this
Darogah was merely the Deputy of the Nawab in his Court.
With the passage of time, it became impossible for the Nawab,
due to many pre-occupations, to attend personally to the judi-
cial work in his Court. The Daroga Adalat al Alia then began
to exercise all thase judicial functions which appertained to

the Nawab.

4. The «Daroga-i-Adalat Diwani : He was the Deputy
of the Diwan. In course of time, the Diwan ceased to exer-
cise his jurisdiction in person which then came to be exe cuted
by the Daroga. He decided cases relating to révenue and
property.

L3

The main business of these central Courts wag to hear
appeals from the lower Courts in the districts and look after the
general administration, of justice, There was no very clear
cut demarcation of jurisdiction and functions among these
Courts. They were not merely Courts of Appeal ; they would
entertain even an original cause if brought before them.

Besides the above-mentioned Courts at Murshidabad,
there were certain other local authorities also which interested
themselves only in cases arising within the town. There was
a Kazi to decide civil cases and claims of inheritance and
succession, Mufti, who used to be a very learned jurist, ex-
pounded the Jaw for the Kazi and helped him in the discharge
of his judicial functions. The Fouzdar judged all cases of
ctimes not capital, The Mohtassib had cognisance of drunken-
ness, selling of liquors and the examinationiof false weights
and measur¢s,

With the weakening of the power of the Nawab, the
whole system of government and administration of justice
disintegrated. The Courts of the Kazis in the districts ceased
to function ; their places were filled by the zemindars who
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usurped to themselves the function of administering justice in
civil, criminal and revenue cases. The proceedings of their
courts were very surnmary and unsatisfactory. There was no
fair or impartial dispensation of justice. Fines imposed by the
zemindars were appropriated by them to their own use. They
charged a heavy fee for their service, the usual levy being a
quarter of the property recovered through their Courts The
sittings of the central Courts at Murshidabad also became very
irregular. They had no influence whatsoever beyond the circle
round about Murshidabad. The state of affairs was very deplo-
rable and, in fac, the whole judicial system had degenerated
into machine of oppression and exploitation of the poor subjects.

Corrupt judges, a corrupt government and the absence of
any register of appeals added to the defects of the legal
system. In_the words of Keith, “The forms of justice
thus existed, bul it is clear that the Courts were the instru-
ments of power rather than of justice, useless as means of
protection, but apt instruments for oppression.’ He further
goes on to say, ‘[t is significant of the position that the servanis
of the Ciompany, when they had claims against Indians, not
residing under the British flag but in the vicinity of the Com-
pany's settlements, used simply to seize and hold them pri-
soners until they consented to pay, without asking the authority
of any officer of the native government, but with its full appro-
val. The government indeed was so complaisant as to aver-
look cases of seizures of persons who did not fall within this
category, and after the Company’s acquisition of the diwani
both the French and the Dutch exercised like rights, the
French at least disputing the demand of the president and
counzil that recourse in such cases must be had to the
law courts.’

Keith continues: ‘The course of justice was further
troubled by the revolution, which placed Mir Kasim in power,
for many Englishmen with or without the consent of the
Clompany soon scattered through the interior to seize the trade,
and exerted wide influence on the administration of justice, and
the overthrow of Mir Kasim led to further encroachments on
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native authority, the banyans or native agents of the English
often controlling the local courts and even acting as judges.’!

It was in the context of these chaotic circumstances that
Warren Hastings was called upon to formulate a scheme for
the execution of the Diwani functions through the instrumen-
tality of the Company’s servants. The crying need of the day
was to introduce reforms in the existing judicial set up in
the country, '

Hastings very well realised that {for a proper collection of
revenues there should be peace and order in the country and
that this, to a very great extent, depended on a fair and effective
administration, of justice. Hastings knew that the prosperity of
the country depended upon a free, easily accessible and impar-
tially administered justice. These considerations led Warren
Hastings to establish in 1772 a scheme, not only for the collec-
tion of revenue in Bengal, Bihar and Orissa, but also for a
proper administration of justice in the country. 4

\\//' THE JUDICIAL PLAN OF 1772

The judicial plan of 1772 was based on the ancient and
traditional division of authority between the Nizam or Nawab
and the Diwan, To the Nizam, as the supreme executive
power, was apportioned the criminal, and to the Diwan, the
civil jurisdiction, Following this distiriction, separate Courts
were established in the country for administering justice in
civil and criminal cases.

The Judicial Plan of 1772 was devised with a district as
the administrative unit. The whole Diwani area comprising of
Bengal, Bihar and Orissa was divided into several districts, In
each district an officer, an English servant of the Company,
was appointed as the Collector. He was responsible, in the
first instance, for the collection of revenue in his district.

A Court for deciding civil cases was established in each
district. The Court was known as the Mofussil Diwani Adalat.

1. Keith, A Constitutional History of India, 63, 64.
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_The Collector of the district was to preside as the Judge in this

(Court. The Mofussil Diwani Adalat was authorised to decide
all civil causes including real and personal property, inherit-

| ance, caste, marriage, debts, disputed accounts, contracts,
partnerships, and demands of rent.

A Court for the trial of criminals was also established in
each district. This Court was known as the Mofussil Nizamat
or Fozdary Adalat. Here, the native law officers, Kazi or
Mufti assisted by two moulvies, used to sit as Judges to decide
all sorts of criminal cases. The function of the Moulvies was
to expound the Mohammedan law of crimes, the function of
the Kazi or Mufti being to give futwa in terms of this exposi-
tion and render judgment accordingly. '

The Collector of the district was to exercise a supervisory
control overthe Mofussil Fozdary Adalat in his district. He
was to see that the Coutt summoned and examined necessary
evidence, that its decisions were fair and impartial and that it
heard all cayses regularly. The Mofussil Fozdary Adalat could
not finally determine cases involving capital sentence or for-
feiture of the accused person’s property. Such cases were to
be remitted for final orders to a Senior Court known as the

dar Fozda lat situated at Calcutta.

J/SADAR COURTS

Besides the lower Courts established in evety district, two, ¢
superior courts of Justice were created at Chalcutta, One of'
them was known as the Sadar Diwani Adalat ; the other, as the|
Sadar Fozdary or Nizamat Adalat. [

The Sadar Diwani Adalat consisted of the Governor and
the members of his Council, Its function was to hear appeals
from the decisions of the Mofussil Diwani Adalats in all causes
involving above five hundred rupees.

The Sadar Nizamat Adalat was to consist of an Indian
Judge, to be known as the Daroga. He was to be appointed by
the Nawab. FHe was to be assisted by the Chief Kazi, Chief
Mufti and three Moulvies. The function of this Court was to
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revisc the proceedings of the Mofussil Nizamat Adalats. No

capital sentence could be awarded by the Mofussil Fozdary

Addlats without the approval of the Sadar Nizamat Adalat.

If the Sadar Court approved the infliction of the capital sen-

tence in a particular case, it would prepare the warrant order-

ing its execution. This warrant was to be signed by the”
Nawab, who was still regarded as the nominal Head of the

Nizamat, and so, all forms to give countenance to that theory

were scrupulously observed.

The Governor and Council at Fort William exercised a
supervisory control on the proceedings of the Sadar Fozdary

Adalat, in the same way as the Collector, over the Mofussil
Adalat in his district,

_J{'lls CELLANEQUS PROVISIONS

In order to facilitate decisions in small cases, the Judicial
Plan of 1772 provided that disputes involving a subject matter
up to the value of ten rupees would be decided by the Head
Farmer in the Pergunnah where that dispute happered to arise.
This provision was very necessary in order to save people from
travelling long distances from their homes to the District Head-

quarters in quest of justice in petty causes at the cost of much
money, time and energy.

The Diwani Adalats were directed to decide all cases of
inheritance, marriage, caste and other religious usages and in-
stitutions accorcing to ‘the luws of the Koran with regard io the
Mohammedans, and the laws of the Shaster with respect to the
Hindus. The provision, in other words meant the Muslim law
and the Hindu law for Muslims and Hindus respectively. Now,
the persons who were called upon to admipister these systems
of laws—the English covenanted servants of the Company, who
acted as the Collectors and also as the Judges in the Mofussil
Diwani Adalats—were completely ignorant of them, To make
the system workable, Hastings provided these lay Judges with
the help of the native law officers, Kazi and Pondit. To enable
the Collector-Judge to discharge his functions, the Judicial
Plan of 1772 provided that Moulvies or Pondits would attend
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on the Court, according to the nature of the case, and expound
the law applicable to the facts and circumstances of the cause
in dispute. The Judge was then to decide the dispute in ac-
cordance with this exposition of the law.

Further, certain precautions were taken to promote pure
and impartial justice in the country, It was thus laid down
that all Courts would maintain proper registers and records,
that the Mofussil Diwani Adalats would transmit their records
to the Sadar Diwani Adalat and that all cases would be heard
in the open court.

T¢ make justice cheap, all the old yexatious impositions
levied eatlier on the dispensation of justice by the courts of the
zemindars, were abolished. Instead, a moderate table of fees
was prescribed for the decision of civil causes at the hands of
the new Diwani Adalats.

= " JTHE [UDICIAL PLAN OF 1774

The system which Hastings established in 1772 was not
destined to remain in tact for long. It suffered from one major
defect. Under it, the Collectors in the districts enjoyed very
large powers. A Collector was the chief executive officer of the
government and as such he looked after the Colleciion of
revenue in the district. At the same time, the collector pre-
sided over the Mofussil Diwani Adalat in the district and
decided all civil causes. Further, he also exercised a supervi-
sory control aver the Mofussil Fozdary Adalat and saw that it
functioned regularly and properly. The Colleclor was thus at
once the administrator, the judge and the magistrate in the
district, '

In those days, means of communication were extremely
slow. It was, therefore, virtually impossible for the Govern-
ment at Calcutta to keep a close watch on the activities
of the Collectors in the districts. Moreover, the servants
of the Company in those days enjoyed the privilege of carrying
on their own private trade, and as such, the Collectors also car-
ried on their own trade in the respective district, Under these
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circumstances, there was every possibility that the Collectors,
uncontrolled from above, would monopolize the trade of the
country and exercise the vast powers vested in them to
further their own selfish ends. There was a great danger of the
Collector reducing himseif to a tyrant in the district, oppress-
ing the ryots, misusing and abusing his position of authority
to his own personal advantage.

Woarren Hastings was conscious of this capital defect in
his scheme of 1792 and he was anxious to modify it in this
respect at the earliest. In 1773, the Court of Directors of the
Company also directed him to withdraw the Collectors from
the districts and to make some other suitable arrangements.

As a consequence of this, Warren Hastings recalled the
Collectors from the districts in 1774. The whole structure of
the plan of 1792 revolved around the Collector. ~The with-
drawal of Collectors, therefore, necessitated a thorough going
reconstruction of the plan. And so, in 1774, Warren Hastings
introduced a new plan for the collection of revenue and the
administration of justice in the provinces of Bengal, Bihar and
Orissa. The main features of the new scheme were as follows :

The provinces of Bengal, Bihar and Orissa were divided
into six Divisions, the Divisional Headquarters being at Cal-
cutta, Burdwan, Murshidabad, Dinajpore, Dacca and Patna.

In each of these Divisions, a small council consisting. of
four or five English covenanted servants of the Company was
appointed. The council was to be known asthe Provincial
Council and its main function was to look after the collection
of the revenue in the Division.

Each Division comprised of several districts. In each
district, an Indian Officer, known as the Diwan or Amil, was
appointed in place of the former Collector. The Amil or
Diwan was tesponsible for the collection of revenue in his
district. He was also to sit as the Judge in the Mofussil Diwani
Adalat in his district in the same way as the Collector used to
do formetly.
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In the old scheme, appeals from the Mofussil Diwani
Adalats used to lie to the Sadar Diwani Adalat at Calcutta in
all cases over five hundred rupees. In the new scheme of 1774,
the place of the English Collector having been taken by the
Indian Officer, it was thought proper and necessary to
institute a closer supervision over his work. With this idea,
it was provided that in all cases decided by the Mofussil
Diwani Adalat, appeals could go to the Provincial Council of
the Division, which in this capacity came to be known as the
Provincial Court of Appeal. Decisions of the Provincial Court
of Appeal were to be final in all cases involving up to one
thousand rupees, beyond which sum, appeals could further go
to the Sadar Diwani Adalat. The Sadar Diwani Adalat, as usual,
was to consist of the Govetnor and members of his Council.

At the Divisional Headquarters, which was the seat of
the Provincial Council and so also of the Provincial Court of
Appeal, no additional Court of first instance was created. The
Provincial Court of Appeal itself was to take cognisance of all

civil causes arising there.

The new Provincial Councils thus became important and
vital links in the whole scheme of the collection of revenue
and the administration of justice. They performed three-fold
functions. In the first place, each council was responsible for
the collection of revenue in the Division. In the second place,
each council, as Provincial Court of Appeal, used to hear
appeals from the decisions of the Mofussil Diwani Adalats in
the districts, In the third place, each Council, asa Court,
took cognisance of all civil cases, in the first instance, arising
within the town in which it had its seat.

The Judicial Plan of 1774 continued in operation in
Bengal, Bihar and Orissa till 1780, when it was modified
again by Warren Hastings in many vital respects.
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CHAPTER VII

THE SUPREME COURT OF JUDICATURE
< AT FORT WILLIAM

INTRODUCTORY

» From 1756 onwards Bengal was in the grip of anarchy,
chaos and confusion.

The Battle of Plassey in 1556 had, in effect, transferred
the real power and authority in Bengal to the Company.
Though Providence had placed this vast powsr in its hands,
the Company was not willing to assume it and discharge it
through the agency of its servants. Instead of taking over the
government of the Bengal Subah, which included Bihar and
Qrissa also, the Company was content with placing. its nominee
on the Bengal throne as Nawab and leaving to him the civil
government of the country, The Nawab at the time was'a
spent force, effete and incapable of efficient action. He was
incapable of providing Bengal with an authoritative, well
ordered and well regulated government. Only the forms of
administration were mainlained without any essence. Bengal
in effect was without a government.

The servants of the Company in Bengal enjoyed all the
power and prestige unencumbered by any sense of responsibi-
lity for the welfare of the people. Their salaries were far oo
low. They enjoyed a right to carry on their own private trade.
The Nawab's government was nominal and ineffective. The
servants of the Company, being anxious to amass as much
wealth as possible in a very short time, began to indulge in the
exploitation of the couniry. Corruption prevailed in their
ranks. The Governor and Council at Calcutta were wholly
incapable to induce moderation in the tendency of the Com-
pany’s servants to enrich themselves, for its own members
suffered from the same ugge, Uncontrolled from everyquartcr,
ithe Company’s representatives in Bengal indulged in commit
ting extortions and oppressions in the country with impunity.
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The only ideal before them was to get rich and they exploited
every opportunity to that end. )

All this anarchy was bound to tell on the economic '
conditions and prosperity of the country. In 1770 there
occurred a famine in Bengal in which about one fifth of its
population perished. =

/

With their easily gotten wealth—rather spoils of the
East—the servants of the Clompany returned home and led
there a kind of life, the pattern of which was completely out
of harmony with the prevailing English notions and social
conditions. Due to their insolence and overbearing character,
the newly enriched ex-servanis of the Company ‘came to be
nicknamed as Nawabs by the English people. They utilised
their wealth in purchasing seats in the Commons and thus
offended the territotial magnates.

« The display of wealth by the ex-servants of the Com-
pany, coupled with the news of famine in Bengal, led the
British public to suspect that there was something pal-
pably wrong in the system of. administration of Bengal.
The English public opinion was crystallising in favour ol
parliamentary interference in the affairs of the Company.
The anarchy of Bengal was plainly inlolerable and the Parlia-
ment was certain to intervene. The climax was reached when
due to its financial embarrassments, the Company had to begt
the British Government for a loan. The Parliament, naturally
enough, was not in a mood to grant a loan to the Company
until it was subjected to certain regulations for the hetter ad-
ministration of its affairs in India, Consequently, the House
of Commons appointed a Select Commitlee and a Secret Com-
mittee to inquire into the state of affairs in Bengal. In a num-
ber of reports, they pointed out the various defects and short-
comings existing in the structure of the Company, its govern-
ment at Calcutta and the judicial system existing there! All
these circumstances led the Parliament to enact the Regulating

1. See Chapter V, Pape 55,
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Actin 1773. This Act modified the constitution of the Com-
pany, changed the structure of the government at Fort William
and Bengal, and established the Bupreme Court of Judicature
at Fort William.

/PROV[SIDNS OF THE REGULATING ACT | GONSTITUTION
OF THE COMPANY AMENDED

_ The Regulating Act sought to remove some of the evils
which had their operation in the Company’s constitution.

On the eve of the passage of the Regulating Act, the
affairs of the Company in England were regulated by the Court
of twenty fout Directors, all of whom were elected every year
by the Court’of Proprietors, or the General Court of the share
holders of the Company.

The Regulating Act modified this practice because it was
felt that it was necessary to secure continuity in the direction
of the Company's affairs. Under the new arrangements, only
one fourth of the Directors i.e. six in number, were to cetire in
rotation every year. The Directors, therefore, were to hold
office for four years. *

The Regulating Act festricted the voting power only to
those share holders who had a stock of f£1000 instead of £500
as theretofore. This was done to deprive a number of smaller
share holders of their votes. The step, it was thought, would
improve the quality of the Court of Proprietors and would also
prevent power from being readily purchased by sexvants of the
Company. Further, the Act, in certain respects, tightened the
control and hold of the British Government over the Company.

o THE GOVERNMENT OF BENGAL

To meet the evils which operated in India, certain
changes were introduced in the administrative system of the
Presidency of Calcutta and the Diwani Provinces of Bengal,
Bihar and Orissa.

The town of Calcutta was regarded as the British settle-
ment, as it had been recaptured by the English in 1756 from
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the Nawab of Bengal by force of arms and, therefore, ihe
sovereignty over this area was regarded as vested in the
English Crown, The provinces of Bengal, Bihar and Orissa,
on the other hand, were not yvet regarded as the British terri-
tories. The sovereignty over this area was vested de jure in the
Mughal Emperor. The Company, though de facto supreme,
was de jure merely a Diwan. The provinces of Bengal, Bihay
and Orissa had not yet been formally annexed by the Bnitish
Crown, and the shadow and the fiction of the Nawab was
suffered to exist. As a matter of legal theory, therefore, the
inhabitants of Calcutta were regarded as the subjects of the
British Crown, whereas the inhabitants of Bengal, Bihar and
Orissa beyond Calcutta were not yet so regarded. They were
considered to be the subjects of the Mughal Emperor and his
representative, the Nawab of Bengal.

+  The Regulating Act scrupulously sought to observe and
maintain this theoretical distinction between the status of Cal-
cutta, on the one hand, and that of Bengal, Bihar and Orissa,
on the other, For the purposes of ad ministration of Calcutta
and the Presidency of Fort William, the Act appointed a
Governor General and a Council of of four persons. The whole
civil and military government of the Presidency was to be vest-
ed in this body. The same body was also to be responsible
for the ‘ordering, management and the government' of the
Diwani lands,

Warren Hastings was appointed as the first Governor
General. Three out of the four members of the Council were
despatched to India from England. Each one of them was to
hold office for five years but could be removed earlier
by the King on the recommendation of the Court of Directors.
All the decisions in the Council were to be arrived at by a
majority of votes. The Governor General did not have any
special privilege of vetoing the majority; he had only one vote,
though in case of a tie he could have a casting vote also. Under
the new arrangements a majority of the Council had powet to

73



W gt

QUTLINES OF INDIAN LEGAL HISTORY

defeat the Governor General’s policy. In this respect the
Regulating Act continued the old practice prevailing up to that
time,

J/ Another significant change made in the administrative
system of India was to put the presidencies of Bombay and
Madpras in matters of war and peace, under the control of the
Calcutta Government, But, this was subject to two vital ex-
ceptions ; that of imminent necessity which would render post-
ponement of war dang'erous, and the receipl of special orders
direct to the government from the Court of Directors. The
subordinate governments were required to transmit regularly to
the Governor General, information about all the transactions
relating to the governmenl, revenues or interests of the
Company.

‘-}_‘ ~ THE SUPREME COQURT
S =

Perhaps, the most remarkable clauses of the Regulating
Act were those which provided for the creation of the Supreme
Court of Judicature at Calcutta in lieu of the Mayor’s Court,
functioning there under the Chatter of 1753. The Mayor’s
Court, as has alteady been pointed out, constituted a very weak,
imperfect and unsatisfactory instrument to administer justice.
It suffered from many evils and defects. To provide [or a better
and more effective judicial tribunal, the Regulating Act em-
powered the Crown of England to create by means of a Royal
Charter, the Supreme Court of Judicature at Calcutta. The
Act specified the lines on which the Charter of the Supreme
Court was to be issued, The Regulating Act laild down that
the Supreme Court would consist of a Chief Justice and three
Puisne Judges, all of whom were to be appointed by the Crown.
They were to hold office during the pleasure of the Crown,
Each of these Judges was to be a professional lawyer, being a
barrister of at least five years’ standing.

The Supreme Court was to enjoy a very wide jurisdic-
tion. It was authorised to decide civil cases. It was authorised
to administer justice in criminal cases in the character of a

" Court of Oyer and Terminer and Gaol Delivery for Calcutta,
T4
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the fagtor;y of Fort William and the factoties subordinate
there—to, in the same way as in England. ‘Grand Jury, and
Petty Jury consisting of British subjects resident in” the town
of Calcutta were to be used for the trial of criminal cases.
The Court was fu rther empowered to exercise Admiralty and

v The Court was to be a Court of Record.

The jurisdiction of the Court, however, was limited in
respect of the persons to whom it was to apply. The juris-
diction of the Court was to extend to:
{@ All British subjects residing in Beng.ﬂ Bihar and
Orissa ;

(b) All of His Majesty’s subjects residing in Bengal,
Bihar and Orissa ;

(&)  All persons emploved by, or directly or indirectly in
the service of, the Company or any of His Majesty’s
subjects ;

Besides, the Court was authorised to hear and determine
any suit or action by any of His Majesiﬁ's subjects against any
inhabitant of India residing within the provinces of Bengal,
Bihar and Origsa, if

) There was a contract or agreement in writing
between the said inhabitant and His Majesty's
subject, and

{i) In the agreement the said inhabitant agreed that in
case of a dispute, the matter would be heard and
determined in the Supreme Court, and

@) The cause of action exceeded five hundred rupees.
Such an action or suit could be brought in the Supreme
Court of Judicature, either in the first instance, or by way of

appeal from the sentence or order of any of the Coutts estal-
lished by the Company in the Diwani area.

J The Supreme Court was declared to be ineligible to hear
and try any indictment or information against the Governor
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-

General or any member of the Council in any case except
Treason or Felony.

The "Governor General and Council, and the Judges of
the Supreme Court, were, by the 38th section of the Regu-
lating Act, authorised to act as Justices of the Peace and to
hold Quarter Sessions.

The Governor General, members of the Council, and the
Judges of the Supreme Court were to be immune from arrest
or imprisonment at the hands of the Supreme Court.

The Act ditected that the Charter to be issued by the
King, establishing the Supreme Court, was o contain provi-
sions allowing appeals to the King in Council from the deci-
sions, judgments, or determinations of the Supreme Court
under such conditions and circumstances as were thought

reasonable and proper by the Crown and laid down in the
Charter.

The Act further laid down that if and when the Crown
issued the Charter to establish the Supreme Court at Fort
William, so much of the Charter of 1753 ag related to the
Mayor's Court and the Criminal Courts at Calcutta, would come
to an end. In all other respects, however, that Charter was to
continue in operation and be of {ull force,

. &
LEGISLATIVE AUTHORITY

The Regulating Act made substantial changes in the
legislative methods and forms Prevailing at the presidency of
Fort William. Hitherto, under the Charter of 1753, the
Governor and Council of the Presidency could make laws, none
of which, however, was to be of any force until it was con-
firmed in writing by the Court of Directors. The Court of
Directors could thus veto any enactment passed by the Gover-
nor and Council*

The Regulating Act changed this legislative procedure in
a significant manner. By section 36, the Governor General and

e

1. See Chapter V, Page 41.
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Council at Fort William in Bengal were authorised to make
such rules, ordinances and regulations for the good order and
civil government of the settlement of Fort William and other
factories and places subordinate thereto, as they deemed to be
just and veasonable. This legislative power was subject to the
conditions that the laws to be passed were to be reasonable and
not to be repugnani to the Laws of the Englisk Kingdom.

None of the laws so framed by the Governor General and
Council, however, was to be valid, or of any force or effect,
until it was registered and published in the Supreme Court of
Judicature, It was possible for any person in India to appeal
against any such law, after its registration at the Supreme
Court, to the King in Council, who was empowered to set
aside or repeal any such law if he thought fit. Such an appeal
had to be lodged in the Supreme Court within sixty days after
the registration of the law there. Such an appeal against a law
of the Governor General and Council could also be lodged
within sixty days of its publication in England by any person
residing there.

The Act further provided that the King in Council, with-
cut any such appeal, on their own motion, could disapprove
and disallow any such rule or regulation within a period of two

years from the date of its passage by the Governor General
and Council.

The new procedure was designed to obviate the long de-
Jlays which were necessarily involved in securing consent of the
Company's Directors from England to any proposed piece of
legislation under the arrangements made by the Charter of

1753, At the same time, in the Supreme Court, an effective
check on hasty legislation was also provided for.

MISCELLANEQUS PROVISIONS

The Regulating Act contained a series of clauses designed
to eradicate the many flagrant abuses prevailing in the Indian
administrative machinery at the time. The Governor General,
members of the Council and the Judges of the Supreme Court
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were prohibited from receiving presents or engaging in private
trade. No officer, civil or military, was to accept presents
from any native prince or power. No officer engaged in the
revenue collection was to engage in private trade. The Court
of King's Bench in England was empowered to punish offences
committed against the Act, or any crime, misdemeanour or
offence against any of Tis Majesty’s subjects or of the inhabi-
tants of India.

THE CHARTER OF THE SUPREME COURY

Ta give effect to the express provisions of the Regulating
Act, the King of England, George III, issued a Royal Charter
on March 26, 1774, establishing the Supreme Court of Judi-
cature at Fort William in Bengal. The function of the Charter
was to define in greater details, amplify and explain more
explicitly, the various powers and jurisdictions ‘conferred on
the Supreme Court under the Regulating Act. The Charter
created the Supreme Court of Judicature at Fort William “in
‘Bengal and made it a Court ol Record.

The Charter appointed Sir Elijah Impey as the Chief
Justice, and Robert Chambeis, Stephen Caesar LeMaistre,
John Hyde, as the three Puisne Judges of the Supreme Court.
All these gentlemen fulfilled the basic qualification of being
barristers of England of at least five years’ standing.

The Supreme Court, in the first place, was to have power
and jurisdiction to hear, try and determine all civil causes,
actions and suits, arising against :

(@) The Mayor and Aldermen of Calcutta ;

tb) Any of His Majesty’s subjects residing within the

provinces of Bengal, Bihar and Orissa ;
Ac)  Any person, who was employed by, or was directly
or indirectly in the service of, (i) The Company,
(i1) The Corporation of Calcutta, o (ii1) Any of His
Majesty's subjects ;

() The Company ; and

78



THE SUPREME COURT OF JUDICATURE AT FORT WILLIAM

Ke) Any inhabitant of Bengal, Bibar and Orissa, if—

(i) He entered into any contract or agreement in
writing ; .

(ii) The other party to such a contract was His
Majesty's subject ;

(i) The cause of action exceeded five hundred
rupees ; and Sey—

(iv) The Indian inhabitant in this contract agreed
that in case of dispute, the matter would be
determined in the Supreme Gourt of Judicature

at Fort William.

The Charter laid down that under the circumstances
detailed above, the matter could be heard and determined in
the Supreme Clourt of Judicature, either in the firsl instance,
or by way qf appeal {rom the decision of a Court of Justice
established in the country by the Company.

. The Supreme Court, in the second place, was to be a
Court_of Equity; and as such was to have full power and
authority to administer justice as nearly as may be, according
to the rules and proceedings of the High Court of Chancery in
Great Britain.

The Charter vested the Supreme Court, in the third place,
with criminal jurisdiction. The Supreme Court was to be
a Court of Oyer and Terminer and Gaol Delivery, in and for
the town of Calcutta, the factory of Fort William, and the
Tactories subordinate thereto. In this capacity, it was to have
the same powers and authority, as the Justices of Oyer and
Terminer and Gaol Delivery had or exercised in England. The
Court was to administer criminal justice, in such manner and
form, or as nearly as the conditions and circumstances of the
place and persons admitted of, as the Courts of Oyer and
Terminer and Gaol Delivery did in England.

The Court was to use Grand Jury and Petty Jury, com-
posed of the subjects of Great Britain resident in the town
of Calcutta.!

1. Tor explanation of the terms see Ch. V, Page 40,
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The Court was further authorised to hear, determine and
judge all crimes, felonies and misdemeanours committed in the
provinces of Bengal, Bihar and Orissa, by :—

(a) Any of His Majesty’s subjects ; and

(b) Any person employed by, or being directly or indirec-

tly in the service of, the Company, or any of His
Majesty’s subjects. '

The Supreme Court, in the fourth place, was empowered
to exercise Ecclesiastical jurisdiction throughout the provinces
of Bengal, Bihar and Orissa, on the British subjects residing
there. As such, the Court could grant probates of wills and
testaments of the British subjects dying within the three
provinces of Bengal, Bihar and Orissa. Tt could issue letters
of administration for the effects of the British subject dying
intestate or dying without appointing an executor fo his will,

The Charter authorized and empowered the Supreme
Court to appoint guardians and keepers for infants and their
estates and also guardians snd keepers of insane persons accor-
ding to the rules prevaleni in England.

The Supreme Court was further constituted into a Coust
of Admiralty for the provinces of Bengal, Bibar and Orissa.
The Court was thus to hear and try all cases, civil and mari-
time in the same way as the Admiralty used to do in England.
The Court was to have power to try, with the help of a petty
Jury consisting of British subjects resident in the town of
Calcutta, all crimes maritime, commitlied on the High Seas,
according to the laws and customs of the Admiralty in Eng-
land, This maritime jurisdiction was to extend to His Majesty's
subjects residing in Bengal, Bihar and Orissa and persons
directly or indirectly in the service of the Company or any of
His Majesty’s subjects.

The Judges of the Supreme Court were to have the same
Jurisdiction and authority as the Justices of the Court of King's
Bench in England under the Common Law. The authority of
the Judges of the Supreme Court was thus assimilated to that
of the Judges of the King's Bench.
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The Supreme Court was to supersede the Mayor’s Court
and the Court of Oyer and Terminer and Gaol Delivery -com-
posed of the Governor and Council working under the Charter
of 1753. The Supreme Court did not, however, abolish the
Court of Requests established at Calcutta by the Charter of
1783, The Court of Requests continued to function as usual
even after the establishment of the Supreme Court,

The Regulating Act, as noted above, had appointed the
Governor General and members of the Council, and the
Judges of the Supreme Court as Justices of the Peace, and
authorized them to hold Quarter Sessions.

With an idea to ensure that the Court of Requests and
the Justices of the Peace, and the Court of the Quarter
Sessions 1b be held by the Justices of the Peace at Calcutta
might answer better the ends of their institutions, and ‘act more
sconformably to law and justice’, the Charter empowered the
Supreme Court, as a superior Court to superintend and control
the Court of Requests and the Justices of the Peace in such
manner and form as the inferior Courts and Magistrates of
England were, by law, ‘subject to the order and control’ of the
Court of King’s Bench. To achieve this object, the Supreme
Court was authorised to issue various Prerogative Writs like
the Mandamus’, Certiorari®, Procedendo?®, or Error®, i

t. Mandamus s an order issued by the King’s Bench commanding
ma.%istrates or others exercising an inferior jurisdiction to discharge a duty.
It lies to an inferior court asking it io state a case or to exercise a
jurisdiction.

2. Certiorari: This Writ issues to remeve a suit from an inferior
court to the King's Bench. It may be used before a trial is completed (a)
to secure a fa'rer trial than can be obtained before an inferior court; (b)
to prevent an excess of jurisdiction. It is invoked also after trial to quash
an order which bhad been made without jurisdictionor in defiance of the
rules of natural justice.

3. Procedendo or Prohibition: The writ is used by the King’s
Bench primarily to prevent a lower court from exceeding its jurisdiction, ar
acting contrary to the rules of natural justice, e.g., to restrain the judge
from hearing a case in which he is personally interested.

4. Theaction of error was the ancient method of prosecuting appeals
from Judgments of the Courls, The proceedings were initiated hy the
Writ qf Error. It was a very different matter from an appeal a8 we under-
stand it to-day, It could only be brought when some error was apparent
on the record.” ' f -
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7 The Regulating Act had left it to the Charter to lay down
the conditions under which appeals from the decisions of the
Supreme Court were o lie to the King in Council, The
Charter defined these conditions, as follows :

(a) In civil cases appeals could be made with the per-
mission of the Supreme Court itself. The petition
seeking the requisite permission was to be presented
to the Supreme Court within six months from the
day of its pronouncing the judgment in that parti-
cular case. Appeal could lie only if the subject~
matter involved in the dispute exceeded one thousand
pagodas.

(&) In criminal cases, the Supreme Court wasto have
full power and absolute discretion to allow or deny
the permission to make an appeal to the King in
Council from its decision.

(¢) Besides, the King in Council reserved the right, as a
special case, to refuse or admit an appeal from any
judgment, decree or order of the Supreme Court,
upon such terms and conditions as they thought fit,

+ The Charter granted to the Supreme Court a peawer to
reprieve or suspend the execution of any capital sentence. It
was thought that there might arise cases wherein it might be
, proper to remit the general severity of the law in the sphere of
criminal justice administered by the Supreme Court, In such
cases, if the Supreme Court thoughl that there was a proper
occasion for mercy, then it could suspend the execution of the
death sentence, transmit to the King in Council all the relevant
record along with the reasons for recommending the criminal
1o mercy, and await the pleasure of the King.

s The Supreme Court was empowered to admit such and -
so many Advocates and Attornies as it thought proper. Only
such persons were to appear and plead before the Court. .
On reasonable cause, the Court was authorised to remove any
of them from the rolls. No other person, except such Advo-

cates and Attornies, weve to be allowed to act and plead in the - .

Court.
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,, MERITS OF THE SUPPREME COURT

As an instrument to administer justice, the Supreme
Court of Judicature was a great improvement on its prede-
cessor, the Mayor's Court and the Court of Oyer and Termi-
ner and Gaol Delivery existing at Calcutta under the Royal
Charter of 1753. This judicial system was extremely
unsatisfactory and suffered from many glaring defects. . The
Mayvor’s Court had authority to try causes in which the Com-
pany itself wasa party. But such trials were vitiated by the
fact that the Judges who composed the Mayor's Court were
removable at the discretion of the Governor and Council,
from whose action there lay only the dilatory remedy by way
of appeal to the King in Council. The Court of Oyer and
Terminer and Gaol Delivery, composed of the functionaries of
the Compa.ny appointed in Calcutta, was an insufficient deter-
rent to wrong doing on the part of the Company's officials.
The Court of the Governor and the Council was completely
*ineffective to check the Company’s servants from misusing and
abusing their position to the detriment to the country. The
Judges (or the Aldermen) of the Mayor's Court had generally
been junior servants of the Company., These persons were
supposed to act under the English Law, of which they were
largely ignorant. Itwas theirs to decide, without any profes-
sional knowledge of law, cases affecting the property, the
liberty and the lives of the British subjects and their native de-
pendents. With the result that they referred for the advine
of the Company’s counsel in England before deciding compli-
cated matters of law and all this resulted in great delay, Fur-
ther, the process of an appeal from that Court to the King in
Council was intolerably tedious., ?

The institution of the Supreme Court was an act of re-
formation, The Court was to consist of professional lawyers
as Judges. They were to be appointed by His Majesty and
they were to hold the office during His Majesty’s pleasure.
The Court was, therefore, free from all the defects which
vitiated the previous judicial system. It was in a much better !
position to take a dispassionate view of the cases in which
either the Company or iis servants happened to be involved.
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~ Further, the Judges of the Supreme Court were invested
with “the status, privilege and powers of the Judges of the
King’s Bench in England, They were thus empowered to
issue the DPrerogative Writs. In this way, the Supreme
Court was a much more effective instrument of justice than
the Mayor’s Court,

The Supreme Court was to consist of both the Common
Law and the Equity jurisdictions. It was thus the first experi-
ment under which the same court wes to combine both the
functions, of the Court of Common Law and the Court of
Equity. In this respect, the Supreme Court can be regarded
as an improvement even on the judicial system of England,
where the Common Law and the Equity, constituted
two separate, distinct and independent jurisdictions, The
Supteme Court may even be regarded as the preciirsor of the
Judicature Act of 1873, by which Common Law and Equity
came to be administered by one and the same Court in England

Not only this, the Supreme Court further combined into
itself the Admiralty and Ecclesiastical jurisdictions also. In Eng-
land, all these functions were discharged by distinct courts,
thus giving rise to a maze of courts. From this point of view
also the Supreme Court may be regarded as the precursor of
the Judicature Act of England passed in 1873, when all these
various and distinct jurisdictions were combined to be discharg-

"ed by one Tribunal. What was done in Calcutta in the
eighteenth century, was done in England in the 19th century,

' | exactly after one hundred years,

,GDEFEGTS IN THE CONSTITUTION OF THE SUPREME COURT

Consequent upon the establishment of the Supreme
Court of Judicature of Caleutta, Bengal witnessed a spell of
struggle between the Government, on the one hand, and the
‘Supreme Court, on the other, The relations between the two
bodies became severely strained. The development of this
unfortunate state of affairs was due to the many ambiguities,
defects and vaguenesses existing in the Regulating Act and

also the Chearter issued under it to create the Court,
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There would have been no difficulty had the jurisdiction
of the Supreme Court, like that of the Mayoc's Court, been
confined only within the limits of Calcutta. But many an
Englishmap, in various capacities, had begun to reside in the
interior of the country, and so, it was thought proper, requisite
and advisable to extend the jurisdiction of the Supreme Court
beyond Calcutta though in a restricted degree and only
over specified categories of persons. This gave rise to the
difficulties that were experienced later. Partly the complexity
of the situation and partly the bad draftsmanship of the Act
and the Charter were responsible for the subsequent unfortu-

nate developments.

Theoretically speaking, the Diwani territory of Bengal,
Bihar and Orissa was not yet subject to the sovereignty of the
English Crown. The Company held these provinces merely as
an officer of the Mughal government; the sovercignty over
them vested in the Mughal Emperor. But from a practical
point of view, it was difficult to _c}gma.rc.a;g between the func-
tions of the Company vis-a-vis Caleutta, which was regarded
as a British colony, and its functions in relation to Bengal,
Bihar and Orissa. Many difficulties arose owing to this
confusing and perplexing situation. Many obscurities in the
Regulating Act and the Charter of the Supreme Court were
due to this anomalous status of the provinces of Bengal, Bihar
and Orissa with the result that the Act and the Charter
proved to be badly drafted ; the language used being very general
and loose. The jurisdiction of the Supreme Court was not
defined as meticulously as the situation demanded.

The Supreme Court was given a wide jurisdiclion in all
matters civil and criminal, The Court was to exercise this juris-
diction over a few specified categories of persons, viz, British
subjects, subjects of His Majesty, persons employed by, or being
directly or indirectly in the service of the Company or any of
His Majesty’s subjects, and an Indian inhabitant when he plac-
ed himself voluntarily under the Court's jurisdiction in the
circumstances detailed above,
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Now, it is not clear as to whe were the persons intended
to be included in the term British subjects?  Wherein
lay the distinction between the ‘British subjects’ and ‘subjects
of His Majesty”? In a way, every British subject was a subject
of His Majesty also. It may be fairly inferred that the ordinary
native inhabitant of Bengal, Bihar and Orissa was not a British
subject and so he was not subject to the Court's jurisdiction.
Calcutta was regarded as British territory, and, therefore, its
inhabitants were regarded as British subjects and also the sub-
jects of His Majesty., The term British subjects was perhaps,
used to denote persons who were the natural born subjects of
His Majesty. Probably the term British subjects referred rather
to the class which later came to be known as the European
British subjects. The term His Majesty's subjects, probably,
denoted those subjects of His Majesty who were not natural
born British subjects like the Canadians, Australians etc. The
point however was by no means clear.

The Regulating Act vested in the Governor General and
Council, ‘the whole civil and military government of the said
presidency of Calcutta’ and also the ‘ordering, management and
government of the ierritorial acquisitions and revenues of the
kingdom of Bengal, Bihar and Orissa, The management and
government of these territories was to be in ‘the like manner
to all intents and purposes whatsoever as it had been hitherto
exercised. The Supreme Court, on the other hand, was to
enjoy ‘full power and authority to hear and determine all com-
plaints whatsoever against any of His Majesty’s subjects for
any crime, misdemeanour or oppression and also to entertain,
hear and determine any suit or action whatsoever dgainst any
of His Majesty’s subjects in Bengal, Bihar and Orissa.’

Now, the Act sought to draw a line of demarcation bet-
ween the Company’s administration of Calcutta and its ad-
ministraiion of Bengal, Bihar' and Orissa. Jf Bengal, ‘Bihar
and Orissa were not regarded as Brilish territory, then the
Supreme Courl, being a British Court, ought not to have any
functions or jurisdiction to discharge in that area. But the
provisions of the Charter and the Regulating Act made it clear
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beyond the shadow of doubt that the Supreme Court could
exercise jurisdiction within that area over some specified per-
sons, It was a contradiction in terms. Not to regard Bengal,
Bihar and Orissa as British territory and then to allow the
Supreme Court’s writs, drawn under the authority and in the
name of the King of England, to run in that area was a great
anomaly, which created confusion and doubts.

Further, the Regulating Act failed to make clear beyond
doubt whether or not the Company, in its Diwani capacity,
was subject to the jurisdiction of the Supreme Court. The
Company was vested with the supreme administrative and
military authority in relation to those provinces, The Court,
on the other hand, was vested with the supreme judicial
authoiity. Wgs or was not the Company, in relation to its
actions as Diwan, subject to the jurisdiction of the Court?
Could its actions, executed in that capacity, be called into
queétion -in the Court? These were some of the questions
which were left unanswered, or rather vaguely answered, by
the Act and the Charter.

It was the contention of the Company and its represen-
tatives at Calcutta that the Supreme Court could not call into
question any of the activities of the Company in its capacity
of Diwan. For many valid reasons, the Supreme Court could
not have accepted this contention of the Company. The
Regulating Act and the Charter had not made any reservation
in this behalf. Further, the contention of the Company, in
effect, meant complete immunity for those of its servants who
were engaged in the discharge of the Company’s Diwani func-
tions, It was a very nototious fact that the worst of oppres-
sions were committed by the servants of the Company in the
sphere of collection of revenue. The Supreme Court was
avowedly instituted with an idea to prevent the ' servdnts of the
Cm‘npany, emploved in the collection of revenues, from
indulging in coyrupl and oppressive practices. There were
many express provisions which showed that the Act sought 1o
establish an impartial court control”’ over the :irag‘aries and
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excesses of the Company's servants. The Charter had extend-
éd the jurisdiction, civil and criminal, of the Court over
those persons who were emploved by, or were directly or
indirectly, in the service of the Company. These were ex-
press provisions and so the Court was entitled to take cogni-
sance of all civil and criminal cases in which the servants of
the Company wete invelved either in their private or public
capacities. Bitterly as this was resented, the rights of the Court
in this direction were very clear and specific. The Parliament
had established the Supreme Court as an instrument fo terro-
rise the servants of the Company in Bengal and to inspire
into their hearts an awe, so that they might keep themselves
in a straight path. The acceptance by the Court of the
Company's contention to hold itgelf free and immune from the
Court’s jurisdiction, in its character of Diwan would have
frustrated all the ideas and motives with which the Court was
created in reality, Evidently, this gave rise to a series of dis-
putes between the Court and the Government, to which the
Court's jurisdiction on this score was extremely embarrass-
ir g, inconvenient and obnoxious.
Oy et

But then, what were the limits to which the Court could
interfere with the work of collection of revenue and the func-
tioning of the Company’s servants in this sphere. The English
Law itself was very uncertain on the point. In 1774, the whole
matter was very obscure and indefinite. A liberal interpreta-
tion by the Court of its role in this respect might bave meant
a complete breakdown and collapse of the administrative fabric
in the Diwani lands, because the system had not yet been
solidly founded and which, by all standards, was in an ex-
tremely nebulous and primitive stage. The whole position
was so vague that even the most conscientious of men would
have entered upon office as revenue collector with a lively
apprehension of being ruined by litigation commenced by
irresponsible persons, who would have nothing to lose by going
to law and possibly, should technicalities favour them, much
fo gain. As was inevitable ‘on this matter the Council and
Court at once came into collision, the former holding that the
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Act exempted its officers from the jurisdiction of the Court
in respect of acts done by them in the collection of the re-
venue, while the latter maintained that the duty of-hearing
cases in which the revenue officers were complained against
on the score of illegal acls was precisely one of the most
important purposes for which the Supreme Court had been
created. Here, as will be seen, was afforded an opportunity
far a violent quarrel between the executive and the judicial
powers.'t

The jurisdiction of the Supreme Court extended over all
those persons who were employed by the Company, or were in
its service ‘directly or indirectly.’” What actually was the
meaning of the term ‘employment’ or ‘service’, was not very
clear. Did it cover the Indian zemindars, farmers of revenue,
who were responsible for the collection of revenue on a kind
of a commission basis 7  The point was far from being clear,
The Council contended that not only the collectors of revenue,
but even the zemindars and farmers were jmmune from the
Court’s jurisdiction. The Court, on the other hand, took a
different view of the matter. It decided that the collectors
of revenue were subject to its jurisdiction. Italso decided
that the farmets of revenue were also liable to its jurisdiction,
as they were indirectly in the service of the Company. The
question of the zemindar’s liability never directly arose and
so was not specifically decided by the Court,

With the passage of the Regulating Act, there came in to
existence two distinct and independent judicial systems in Bengal.

In 1772, Warren Hastings created an Adalat System
in the mofussil of Bengal, Bihar_and Orissa heyond Caleytta,
This System, modified in 1774, and known as the Company’s
judicial system, was self-sufficient in itself, having a hierarchy of
courts culminating in the Sadar Diwani Adalat at Caleutta.? The
+ 1 Firminger, 1, celix.

2, Sadar Nizamat Adalat, may be left out of account £ i
. or thi
for the present. It became a Company's  Court, in its irtf::u;g;::
only after Cornwallis's reforms of 1490,
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Regulating Act and the Charter, on the other hand, created
in Calcutta a King's Court, consisting of the King’s Judges,
under the name and style of the Supreme Court of Judicature.
The Regulating Act did not specify as to what would be the
relation between the two systems, the Crown’s and the Com-
pany's. Certainly, it was not the intention of the Parliament to
supersede or to trespass upon the Company’s judicatuce or to
bring under the Supreme Court's authority the bulk of the

{ native inhabitants of Bengal, Bihar and Orissa, The Regula-

}ting Act and the Charter were completely silent on this point.
[t was very necessary for the Act and the Charter to contain
some carefully drawn clauses safeguarding the jurisdictions of
the Company's Adalats, which it was no intention of the framers
of the Act to invade. The absence of any such safeguard in
favour of the Company's Judiciary gave rise to certain compli-
cations.

The Company’s Judiciary continued to function, as
usual, after the establishment of the Supreme Court.
It was not clear whether the Supreme Court could or could not
take into cognisance any matter against the Judges of the
Company’s Courts for any act of illegality or corruption
committed by them in the discharge of their judicial functions,
The question of boundaries between the two systems was
left unsolved. Now, the Supreme Court of Judicature had a
general jurisdiction over the servants of the Company in
Bengal, Bihar and Orissa. Were not the Judges in the
Company's Courts servants of the Company ? Did not they
fall under the Supreme Court's jurisdiction? Then, there weré
the native law officers, Kazis and Pandits, who used to expound
the Mobammedan Law and the Hindu Law in the Company’s
Courts, and as servants of the Company they also came under

. the Supreme Court’s jurisdiction, The Supreme Court,
. therefore, took the view that it could try actions against the
judicial officers of the Company for acts done in the execution
of their public functions. The Supreme Court claimed power
to penalize the judicial officers of the Company for any
wrongs or irregularities committed by them in the execttion
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. of their office. This, naturally, the Council did not like and
thus, there arose disaffection between the Council and the
Supreme Court. The dispute on the point culminated in the
famous Patna Cause.

The Regulating Act thus created in Indie two indepen-
dent and rival judicial systems, one deriving its authority from
the British Crown and Parliament, the other, from the Com-
pany as the Diwan of the Moghul Emperor, and the inter-
relations between the two were not clearly defined.

Beyond Calcutta, the Supreme Court was to exercise
jurisdiction over only a few specified categories of persons.
If then, a case was brought in the Court against some one,
how was it to be proved whether he was under its jurisdiction
ornot? How was the Court to know whether the person
against whom the action was filed, fell or not within any of
the categories over whom it had jurisdiction? The point was
full of difficulties. The Supreme Court took the view that
when an action was brought against 2 person, he should appear
before it and plead to its jurisdiction, and then only the Court
could decide whether his objection was valid or invalid. If
the Court upheld his plea of being exempt from its jurisdic-
tion, no further action was to be taken against him in the
matter.

This meant that everv Indian inhabitant of Bengal,
Bihar and Orissa was subject to the Court’s jurisdiction
to the extent of his appearing before the Court and
pleading to its jurisdiction if ever a case was brought and
a writ served on him. The claim of the Court that a
person alleging that he was not subject to its jurisdiction must
plead accordingly, though tenable in itself, was in practice
very inconvenient to the Indians residing in the interior of
the country. To them the Supreme Court was a foreign
institution, speaking a foreign language, applying a foreign
system of law and using a procedure which they did not com-
prehend. The proceedings of the Court were very costly.
Every person, even though he had to take the preliminary
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i nl:;f:ct ion only, had to employ an English barrister at a heavy
" cust. Besides, the long distances he had to travel from his

tesidence to Calcutta, and his sojourn there -ill his plea was
" decided, caused him much trouble and inconvenience.

Difficulties for the Indians did not, however, stop with
this. The Supreme Court was completely out of harmony
with their mode of life, traditions and manners. Its pro-
cedure was a very tcchnical affair,~il being based on the
ordinary  English  procedure in civil actions at Common
Law. One very objectionable and embarrassing feature
of this procedure was, what was known as A’rrest on Mesne

: E{gge&g. If A brought a suit or a civil cause against B
! the Court would issue a writ calling on B to appear before
{ it. Even though B might not be within the Court's jurisdic-
| tion, vet he had to appear to take the initial plea. To ensure
| B's appearance before the Court, the writ, called the Writ qf
. Capuas, used to be issued which was not an ordinary summons
but a warrant to arrest B, After his arrest, B would be kept in
confinement till his case was finally disposed of, and this might
take many months, The only way out of this predicament for B
was 1o enter into a bail, but its amount was usually fixed ata
very high figuce which was beyond the means of B to furnish,
and so B had to remain in confinement compulsorily till his
plea was heard and disposed of by the Court. If the Supreme
Court came to the conclusion that B was not under the Court’s
jurisdiction, he would be released, no further action being taken
against him.  But B could not be happy at this prospect of his
release, for during the period he wasin confinement he had
already suffered much in health, wealth and reputation.
Indians were not accustomed to such a procedure and t;_&;m
the Supreme Court appeared to be an instrument of ‘oppression
“and tyranny. ‘The law of arrest on mesne process’ was beyond
all question one of the worst and the most oppressive points of
the law of England as it stood, down almost to our own times.

_ Tts Introduction into India was indefensible,"*

‘1. Stephen's, Story of Nuncomar and the Impeachment of Impey, 11, 145,
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The Regulating Act left wholly untouched the question.
of the nature of the law to be administered in the Supreme
Court. The Supreme Court had been created on the founda-
tions of the Mayor’s Court, which was a court of English Law.
It followed, therefore, that the Supreme Court was also to ad-
minister English Law—"the unregenerate English law, insular,
technical, formless, tempered in its application to English
circumstances by the quibbles of judges and the obstinacy of
juries, capable of beifig an instrument of the most mons-
trous injustice when administered in an atmosphere different
from that in which it had grown."”

- Further, it could not be the whole of the English Law
which the Court was to apply, but only those portions of it
which suited the Indian conditions. This introduced another
element of uncertainty. No body could be sure whether a
particular rule of English Law was applicable to the Presidency
or not, until and unless the matter came before the Court for its
decision on the suitability of the rule to the Indian conditions.

~Confusion about the law to be administered by the
Supreme Court did not end here, According to the theory
of the English Constitutional Law, English Law was intro-
duced into Calcutta, and so also in Madras and Bombay, in
the year 1726 when the Royal Charter created a Mayor's
Court in each of the presidencies. The Mayor's Court
was _to be a Court of English Law.. In this way the
English Law existing in England in the year 1726, so
far as it was suitable to the Indian conditions, was made appli-
cable to the presidency towns. The Charter of 1726 gave
place to the Charter of 1753, and the latter, so far as it applied
to Calcutta, gave place to the Charter of 1774, which created the
Supreme Court of Judicature. What was left undecided was
whether the subsequent Charters could be regarded as subs-
tantive reintroductions of the English Law up to their dates ?
The Regulating Act and the Charter had left the point'
untouched. Every thing was shrouded in confusion and

1. Ilbert, Government of India, 54,
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doubt, The specific rule of law applicable to a particular
contingency was thus very hard to ascertain.

The Mayor's Court of 1753, ordinarily, was not to under-
take 1o decide civil causes arising among the natives, except
when submitted to it voluntarily by both the parties. The
Supreme Court, on the other hand, was to have jurisdiction
to decide such cages arising among the native inhabitants
of Calcutta, [t was not certain as to what law the Supreme
Court would apply in such cases, Were the natives to be
subject to the English Law or to the respective personal law?
Then again, the servants of the Company were also placed
under the Court’s jurisdiction. Many of them were Indians,
and the question of the law applicable to them was also left

unsettled. )

J/The Supreme Court also administered English Criminal
Law, which, at the time, to say the least, was barbarous, If
would not be an exaggeration to call it as the ‘hanging law’. A
large number of offences under it was punishable with death.
All this criminal law—technical, cumbrous and severe—was to
be applied by the Supreme Court by its own technical proce-
dure. Many Indians, either as inhabitants of Calcutta or
servants of the Company, were subject to 1his law which wag
very oppressive for them. They did not know anything about
this law as it was never formally promulgated in Calcutta,
They did not like it as it was completely forcign to their con-
ceptions, traditions and manners,

The provisions of the Regulating Act regarding the
relation that was to exist between the Supreme Court
and the Bengal Government were obscure and defective,
Could the Supreme Court take cognisance of the acts done in
the execution of their office by the Governor General and the
members of the Council? Were the Members of the Gavern-
ment answerable individually for such acts in the Court? The
answers to these questions were not clear, The Act had
made the Supreme Court incompetent to hear or determine
any indictment or information against the Governor General
or any of his Council for any offence, not being treason or
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felony, alleged to have been committed in Bengal, Bihar, or
Orissa. Did this mean that the Supreme Court could try

i the Governor General and the Members of the Council for

|
i

'f‘LL.

treason or felony ? Further, the Act declared that the Governor
-General and Members of the Council were not liable to
. be arrested or imprisoned in any action, suit or proceeding

Ljn the Supreme Court. This saving appears to be limited to

civil proceedings. Besides these provisions, there was nothing
else to exempt the Governor General and Council from
the jurisdiction of the Supreme Court for acts done by them
in the discharge of their official duties. These Gentlemen,
both as the British subjects, and also as being employed by
or being in the service of the East India Company, were sub-
ject to the jurisdiction of the Court. The Act or the Charter
made no distinction between what were called ‘the corporate
acts, or the acts of the government’ and the acts done by
them as individuals, and they appeared to be equally amen-
able to the King's laws for both. They were not expressly
exempted from the Court's jurisdiction for their actions,
though their persons were privileged from arrest. The
Governor General and Council, however, were of the
opinion that the Supreme Court could not take cognisanece of
their actions done by them in their public capacity. The
Regulating Act left untouched the question as to how far the
Court could question and determine the legality of the orders
of the Governor General and Council. How far a person
acting under their orders was exempted from the Court's
jurisdiction ?

For seven years following the inauguration of the Sup-
reme Court there arose a host of difficulties in Bengal, Bihar
and Orissa, The relations between the Court and the
Council practically reached the breaking point.” The causes
of conflct, in truth, were inherent in the system established
by the Regulating Act. Its obscure language contributed
much in this direction.

In the controversies which followed there were three
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main heads of difference between the Supreme Court and the
Supreme’ Council.

These were, first, the claims of the Court to exercise
jurisdiction over the English and the Indian officers of the
Crmpany employed in the coilection of revenues and to punish
them for corrupt or oppressive acts done by them in their
official capacity in the collection of revenue.

The second question was as to the right of the Supreme
Court to try actions againsi the judiciel officers of the Com-
pany for acts done by them in the execution of their official
duties, This question came to a head in the famous Patna

Case,

"The third question was asto the claims of the Supreme
Court that any person, residing in Bengal, Bihar and Orissa
beyond Calcutta, and alleging that he was not subject to the
Court’s jurisdiction must appear before it and plead accoid-
ingly, The Court claimed an opportunity of being in the
position of adjudicating on this issue after hearing relevant
evidence and arguments. The Coutt thus claimed to exercise
jurisdiction over the whele native population, to the extent of
making them plead to the jurisdiction, if a writ was served
on them. The quarrel on this point culminated in what was
known as the Cossijurah case,

\,/THE TRIAL OF NAND KUMAR

The Trial of Nand Kumar is a conspicuous example to
denote the anomalous character of the Supreme Court in so
far ag it exercised jurisdiction over the Indians,

' The Supreme Court of Judicature was designed as an
instrument to afford protection to the natives of Bengal,
Bihar and Orissa against the oppressions and extortions of
the servants of the Company, in which they had heen indul-
ging with jmpunity since the grant of the Diwani. FEven
though it was to act as the saviour of the Indians, the Supreme
Court was not an unmixed blessing to them. A large number
of matives, as residents of Calcutta and also as servants of the
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Company, had been subjected to the Court’s jurisdiction,
which was very hard for them. The constitution, jurisdic-
tion, powers, law and language of the Court were all {oreign
to them. Its proceedings were very costly. The law applied
by it was unknown to them and was completely out of har-
mony with their culture and traditions.

Raja Nandkumar brought certain charges of corruption
and bribery against Warren Hastings before the Supreme
Council. After a few days he was tried by the Supreme
Court of Judicature on a charge of forgery brought against
him by an Indian, Mohun Pershad. The Court found him
guilty of the offence of forgery and sentenced him to death
under an Act of the British Parliament enacted in the year
1728. The sgntence of death was duly executed.

Since the day of his trial, doubts have often been expressed
that Nandkumar was the victim of Warren Hastings's rage,
that he was tried ostensibly for forgery but really for his
courage to bring charges against Hastings and that the Supreme
Court acted as a willing tool to gratify and oblige the
Governor General on this score. Impey, the Chief Justice of
the Supreme Court, was a very good friend of Hastings.
Macaulay, Mill and a host of other historians have, in no
uncertain terms, accused Impey of having conspired with
Hastings to put Nandkumar out of Hastings*way as he had
made himsell obnoxicus to him by bringing charges against
him in the Council. Impey was later on impeached, and the
trial of Nandkumar formed one of the charges laid against
him ; but after some trial, this impeachment was abandoned,

The charge of conspiracy against Impey is based only
on the sequence of events and not on any direct evidence,
oral or documentary, There is some difficulty in accepting the
proposition that there was any conspiracy between Impey and
Hastings against Nandkumar, He was tried not only by Impey,
but by the whole Court consisting of four Judges. There
was a Jury of twelve Englishmen. He was unanimously held
guilty by all the Judges and also by the Jury.
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But apart from this, there wete certain incidents in the
case which raised strong doubts in the minds of the people
sbout the bona fides of the Court in this matter. In the first
place, every Judge of the Court cross-examined the defence
witnesses and under this methodical and severe cross-examina-
tion, the whole of the defence collapsed. In the second place,
after the conviction of Nandkumar, an application for granting
leave to appeal to the King in Council was moved in the
Supreme Court, but it was rejected. Further, the Charter of
1774 had vested in the Court an authority to reprieve and
suspend the execution of a capital sentence and recommend
the case for mercy to His Majesty. The Court did not exercise
this power in Nandkumar's favour, There could not have been
a stronger case than that of Nandkumar for the Court to
exercise its power to respite the sentence and submit the record
to the King. The offence for which Nandkumar was convicted,
had been committed by him five years previously, much before
the establishment of the Supreme Court itself. The Statute
under which Nandkumar was sentenced to death for forgery
was passed in England in 1728 and it had a special reference o
the peculiar circumstances prevailing there. The provisions of
the Law on the point had never been made known in Calcutta
as the Act of 1728 had never been promulgated there, Neither
by the Hindu Law nor by the Muslim Law had forgery been
ever regarded us a capital crime. The Supreme Court, there-
fore, ought to have respited the execution of the death sentence
on Nandkumar pending the consideration of his case by the
King in Council. To sentence an Indian to death under these
circumstances, by applying literally a rule of English Law, was
unjust in the extreme and nothing short of miscarriage of justice,
The institution of the Supreme Court was wholly repugnant to
the Indien people and was ludicrously unsuited to their social
conditions and environments,

The trial and execution of Nandkumar shocked the
Indians rudely. The Court went down in their estimation.
They were apprebensive of the Court as they did not know
as to when, under the mysterious provisions of the English
Law, they might become liable to be punished. It took the
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Courl sometime to rehabilitate itself in the esteem of the
people of Bengal, Bihar and Orissa,

The Trial of Nandkumar throws interesting light on the
early notions entertained by the Supreme Court on the im-
portant point regarding the application of the English Law to
Calcutta. 1n tle view of the Court, the Statute of 1728 was
applicable to Calcutta, Now, the applicability of a particular
English Statute to the presidency town depended on two factars,
Firstly, whether or not it was suitable to the conditions
prevailing there, The Charter had specified that the Supreme
Court was 1o administer criminal justice in such and like
manner as the Justices of Oyer and Terminer and Gaol
Delivery did in England or ‘as near thereto as the circums-
tances and conditions of persons and places would admit of.’
It was thus not the whole of the English criminal law that was
made apphicable to Calcutta under the Charter but only those
portions of it which were suitable to its conditions. The
* question, therefore, was whether the Statute of 1728 which
made forgery a capilal offence in England was suitable to the
circumstances of Calcutta at the time. On this point the
Supreme Court tock evidence, heard arguments and then
finally came to the conclusion that the town of Calcutta enjoyed
a great commercial importance and that the same condi-
tions which existed in England and which induced the Parlia-
ment to ensct the Law in 1728 existed in Calcutta also.
The Court held that the Statute, was suitable to the condi-
tions of Calcutta,

Secondly, the applicability of the Statute of 1728 depended
on the question of the date on which the English Law might be
regarded as having been iniroduced into Calcutta. The
Charter of 1726 created a Crown’s Court at Calcutta in the
form of the Mayor's Court. It wasa Court of English Law
and so it was in 1726 that the Common Law of England,
both civil and criminal, along with the statutory law of England
became applicable to Calcutta. Subsequently, two other
Charters, in 1753 and 1774, were issued by the Crown. Did
these Charters also introduce English Law in Calcutta? The
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Supreme Court did not specifically decide this point in the
Case of Nandkumar. The defence in that Case did not raise
this point, and, perhaps, it was regarded as common ground
that the subsequent Charters also had introduced English Law
in Calcutta. No one appears to have entertained any doubt on
this point. The Supreme Court acted on that supposition, and
thinking the Statute to be applicable, sentenced Nandkumar to
death. To-day, however, the position is very much different.
No English Statute passed after 1726, unless expressly made
s0, is now considered as being applicable to any of the presi-
dency towns. The English Law is regarded as having been
introduced finally in 1926 and not thereafter. According to
the modern view, the Act of 1728, under which Nandkumar
was tried and sentenced, was never introduced into Calcutta,
and so the whole trial was illegal, But, as already pointed
out, the Supreme Court at the time assumed that tiie Letters
Patent of 1774 had re-introduced English Law in Calcutta and
that the Statute of 1728 was applicable there. This view was
given up only subsequently, It is very difficult to say as to
when the new rule arose, though it is now well settled by a
long series of cases. No English Statute passed after 1726 is
regarded as being applicable to Calcutta unless it was expressly
made so, All the English Statutes enacted prior to that date
are regarded as having been introduced there in so far as they
are suitable to the conditions prevailing there.?

\/THE PATNA CAUSE

The years 1777, 78 and 1779 witnessed an important
event in what is known as the Patna Cause. It attracted
great public attention. The part played in the matter by the
Supreme Court came in for a lot of criticism and adverse

- The same is the position of Bombay and Madras presidency towns.
There also the material introduction of English Law is regarded to
have taken place in 1726 and not thercafter. For case law on the
point: Advocate General of Bengal vs, Ranee Surnomoyee Dassgee,
g M.LA. gﬁ‘; at p. 426, 8ee also, Sm. Bhooney Money Dossee vs,
Natobar Biswas, (1go1), [?. C.W.N. 659 at pp. 66z and 663 (Harring=
ton I.} The leading authority on the point is the old case, Calvin's
Case, 7 Rep. 1, or, 77 Eng. Rep. 377. -
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comment in subsequent years, The case generated strong
feelings and deep resentment in the Government camp. But,
nevertheless, it revealed the weaknesses and the radical defects
existing in the methods of administration of justice by the
Company’s Courts 1a the mofussil.

The facts of the Case were as follaws ;

Shahbaz Beg Khan, a native of Kabul, came to India,
became a soldier in the Company’s army and gathered a con-
siderable fortune. His wife was Nadirah Begum. They had
no issue. Consequently, Shahbaz called his nephew, Bahadur
Beg, from Kabul to live with him. He expressed a desire to
adopt Bahadur Beg, to hand dver property to him and retire
from the world. But before this project could be fulfilled,
Shahbaz died in 1776.

Thereafter, a struggle for property ensued between
Bahadur Beg, on the one hand, and Naderah Begum, on the
‘other. Fach of them claimed the whole of the estate of the
deceased. The Begum claimed the property on the ground
that her deceased husband had made a gift of the whole
properly to her, and she produced relevant documents 1o
substantiate her claims. Bahadur Beg, oun the other hand,
claimed the property as the adopted son of the deceased. As
the matter could not be settled amicably between them, Bahadur
Beg filed a suit against the Begum in the Company's Diwani
Adalat at Patna. It may be noted that the Judicial Plan of
1774 was in operation at the time. Under this system, justice
at Patna was administered by the Provincial Council, composed
of the Fnglish servants of the Company. The Provincial
Conncil did not act merely as the Civil Court for Patna, but also
acted as the agency tosupervise the collection of revenue in
the Division. In the discharge of their judicial functions,
the English servants in the Provincial Council were assisied
by the native Law Officers, Kazis or Pandits, who would'
expound the respective law,

According to the Regulations promulgated in 1974, the
function of the native Law Officers was merely to expound
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the law after all the relevant facts had been decided by the
Court on the basis of the evidence produced before it by the
parties to the dispute. The function of the native Law
Officers was not to decide the questions of fact; they had no
more function but to advise the Judge in the Diwani Adalat
as to the law applicaf)le to the facts as decided by the Court.
But the usual practice prevalent in the Adalats was very much
different. The English Judges, being ignorant of the Indian
laws and customs, found it onerous to dispense justice in
person. Moreover, they were very busy in the more interesting
work of collection of revenue and had very ‘little inclination
or leisure to discharge judicial functions. They, therefore,
used 1o remit the whole case to the Native Law Officers for
mvestigation. The case was considered by them, evidence taken
and facts decided, and after all that, they used to make their
report to the Court, which it confirmed as a matter of course.
In this way, the whole business of administration of justice
had been left by English Judges in the bhands of native Law.
Officers-Pandits or Kazis-according to the nature of the parti-
cular case.

In pursuance of this practice, the Patna Council (or
the Adalat) remitted the case of Bahadur Beg to the Kazis.
They were vequired :

() To make an inventory of the property of the
deceased ;

(i) To collect the property and seal it;

{iii) To report to the Council as to the rights of the par-
ties; 'That according to ascertained facts and legal
justice’ they were to transmit to the Council 2
written report specifying the shares of the parties,

Under the prevailing Regulations, the Law Officers could
only be entrusted with half of the third item ie. to decide
shares according to legal justice. It was not theirs to decide
the facts as directed by the Council in the first half of the item
number 3 above. Similarly, the tasks of making inventory and
collecting property were not within their purview.
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However, the Kazi and the Muftis proceeded with the
work thus allotied to them by the Patna Council. While
collecting property at the house of the deceased, they treated
the Begum with distespect and violence. Thereupon, the
Begum left the house and went to live in a Dargah.

The Officers took evidence to ascertain facts. The pro-
cess adopted by them for this purpose was extremely irregular
and informal. No oath was administered to any witness.
Many witnesses did not appear before the officers in person.
Chits with questions were sent to them through messengers
who brought back the answers on the same chits. On the basis
of evidence recorded in this way, the Xazi and the Muftis came
to the conclusion that the deeds produced by the Begum in
support of her plea that the property had been gifted to her by
her husband, were all forged and so invalid. The property
was distributed according to the Mohammedan Law. One
fourth of the property was allotted to the Begum; three
fourths, to Shahbaz's brother (Bahadur Beg's faiher), who
was the other heir of the deceased.

Their decision shows that the Kazi and Mufiis had an
adeguate knowledge of the Mohammedan Law and thus were
quite compefent to discharge the function of expounding
and applying the principles of the Mohammedan Law. With
tespect to the facts ascertained by them, their decision
demarcating the respective shares was substantially in accor-
dance with the Muslim Law of Inheritance. Bahadur Beg was
not an heir in his own right for the Mohammedan Law did
not recognise anything like adoption. His father, who was at
Kabul, and the Widow of the deceased, were the true heirs.
As Bahadur's father was away and he could not look after hig
property, the Officers entrusted that part of the property 1o
Bahadur Beg, his son and representative in India. Apart from
their applying the Law, the proceedings in the Patna Cause
showed also that the Law Officers were hiardly competent for
the job of ascertaining facts. Their methods of recording
evidence were much too much informal.

As usual, the Provincial Council accepted the report of
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the Kazi and Muftis, and ovdered a division of the property
to be made accordingly. The Begum being dissatisfied with
this verdict, refused to accept the fourth share. She filed an’
appeal against the decision in the ‘Sadar_Diwani_Adalat_at
Caleuttas, This Court was composed of the Governor General
and Council, Its methods and proceedings wete hardly more
regular than those of the lower courts, The Governor General
and Council being busy with other state business
did not find requisite time to discharge their obligations as
the Judges of the Sadar Diwani Adalat, whose sittings were
thus very irregular, The Begum waited for some time but
the Sadar Adalat did not take any action in the matter, Ulti-

mately, she brought an action before the Supreme Gnurt_uf
Judicature _against Bahadur_ Beg, the Kazi and..Muftis.

Her g grounds of complaint were the various personal indigni-
ties shown to her by these persons. Her action was for assault,
battery, false imprisonment, breaking and entering her
house and carcying away her property etc, She claimed da-
mages amaunting to six lacs of rupees.

According to its usual procedure, the Supteme Court
issued a Writ 6f Capias on the defendants, which meant a
watrant of their arrest, liable to be released on furnlshmg
bail. All the defendants, Bahadur Beg, the Kazi and the
Mufiis were arrested and brought 1o Calcutta from Patna.
As they were unable to {urnish the necessary bail, they vere
lodged in the Jail pending the trial and decision of the action
brought against them by the Begum.

There was no difficulty about the Court's jurisdiction
over the Kazj and Muftis, They being the servants of the
Company undoubtedly fell under it. In what sense was
Bahadur Beg subject to the jurisdiction of the ‘Supreme Court ?
This was a question of real importance. It was proved that
Bahadur Beg was a farmer of land vevenue of certain villages in
Bihay, and the Court, therefore, determined that he was ‘a
subject of the jurisdiction of this Court, as being directly or in-
directly in the service of the East India Company.’ The far-
mer of land revenue used to stipulate with the Government
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to pay a fixed sum as revenue, and indemnified himself for
his trouble by the surplus which he was able to collect from
those whom he leased the land. A farmer being thus em-
ployed in the raising of revenue for the Company, was in its
indirect service and so was a proper object of the Supreme
Court’s jurisdiction.

The Kazi and the Muftis pleaded that the Provincial
Council of Revenue at Patna was an acknowledged Court of
Judicature and that it was the established custom of the Pro-
vineial Council to refer cases in which Mohammedans were
parties, and in which the Mohammedan Law would apply,
to the Kazi and Muftis, who would hear evidence on both
sides and make a report to the Council. It was asserted on
tbeir behalf that the execution of any intermediate process in
any such case was also entrusted to the Kazi and Muftis and
likewise thé execution of the decree or judgment of the
Council in the suit, In the matter in question, the parties were
Mohammedans and all the acts complained of by the Begum
were acts done by the Kazi and Muftis, in accordance with
the established practice, in the discharge of their duty as the
regular Law Officers of the Council,

‘The Supreme Court cast off this plea. The Court un-
animously held that the proceedings of the Law Officers were
illegal and unwarrantable. The grounds for this decision
were :

(1) The power to administer justice was vesled in
the Council at Patna. .

(i) That this Court had not performed any judicial act
itself, but had lelt the determination of the whole
cause to the Kazi and Mulftss,

(i) The Governor and Council had entrusted the judi-
cial power to the Court and not to the Law Officers.
But according to the practice, the law officers and
not the Court exercised the judicial power.

(iv) There would have been no objection had the ques-
tions of law arising upon the facts been advised upon
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by the Law Officers. But the Council could not
delegate to its Law Officers the hearing of the suit,
. and to give a decision upon the basis of a mere report,

Thereafter, the Supreme Court went into the actual
merits of the case. It came to the conclusion that the Begum
had been treated harshly by the Law Officers, thal they had
treated her as a proper object of ‘rapine and plunder,’ and
that the claim of the Begum to the whole of the property of
her deceased husband was well founded as the documents on
which she relied, and which had ‘been declared to be forgeries
by the Law Officers, were valid and genuine. The Supreme
Court pronounced the judgment: ‘The damages altogether,
for taking away the property, and for the personal injuries,
we estimate at three lacs of rupees; therefore let there be
judgment for the plaintiff, with damages to that amount with

costs.’

The defendants-Bahadur Beg, the Kazi and the Muftis:j
being unable to pay such huge damages, were lodged in the jail

The Supreme Court has often been criticised for its role
in the Patna Cause on the ground that it took cognisance of
acts done by the judicial cfficers of the Company in the dis-
charge of their public functions. The view point of the Court,
however, was different. The proceedings of the Kazi and
Muftis were irregular and unwarranted by the Regulations.
Every thing thus done by them wasillegal. The Patna Cause
betrayed in the most telling manner the essential weaknesses
of the judicial machinery of the Company. The state of affairs
prevailing in those Courts was extremely discreditable and un-
satisfactory. Even Warren Hastings commented adversely on
the way the Patna Provincial Council had discharged its judi-
cial functions. ‘I cannot but take notice’, wrote Hastings, ‘of
the irregularity in the proceeding of the law officers, whose
business was solely to have declared the laws. The Diwani
Court was to judge of the facts; their (i.e., the law officers)
taking on themselves 1o examine witnesses was entirely

foreign to their duty; they should bave been examined be-
fore the Adalat’ The Supreme Court had thus tried the
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judicial officers, not for what they had done in the discharge of
their regular functions, but for something which was extran-
eous to their office.

The Patna Cause established that the Provincial Council
of Patna had practically reduced itself to a mere nominal
body and that it had entrusted the entire judicial work to the
native Law Officers. This practice was inconsistent with the
Regulations.

The Patna Cause also revealed that the working of the
Sadar Diwani Adalat was very irregular. It became clear
beyond the shadow of a doubt that the Company's judicial
system was in need of immediate radical reforms. The Courts
of the Company needed to be put on an entirely new basis
if they were to discharge their functions efficiently and effec-
tively,

* No doubt, all that happened under the Patna Cause was
very obnoxious to the Company and its representatives at
Calcutta, The one sad effect of the Case, however, was that it
demoralised all those who were engaged in the administration of
justice in the Courts of the Company.

%HE COSSIJURAH CASE

The quarrels and contentions between the Supreme
Council and the Supreme Court were finally brought to a crisis
by the events connected with, what was known as the
Cossijurah Case.

Cossinaut Baboo advanced on loan a large sum of money
to the Zemindar of Cossijurah. The money remained unpaid

for long. Cossinaut, therefore, brought a suit in_the Supreme
Court.against the said Zemindar. on _August 13th, 1779,
He stated that the Zemindar was emploved in the collection of
the revenue.

As usual, the Supreme Court started with issuing a Writ
of Capias warranting the arrest of the Zemindar, from which
he could save himself only by offering @ bail of three lacs of
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rupees, The Zemindar, on the other hand, concealed himself
in order to avoid service of the writ, and thus saved him-
self from arrest. The Writ of Capias returned to the Court

unexecuted,

In the meantime, the Collector of Midnapur, within whose
jutisdiction the zemindary of Cossijurah lay, informed the
Governor General about this development, and stated that
the Zemindar was concealing himself to the detriment of the
revenue which, otherwise, he ought to have been :ollecting.
The Governor General referred the matter to the Advocate
General for his opinion,

The Advocate General in his report stated that the Regu-
lating Act did not seek to extend the jurisdiction of the
Supreme Court to the zemindars of Bengal, Bihar and Orissa.
He, thercfore, advised the Governor General that the Zemin-
dar of Cossijurah be given a notice thal, not being subject
to the jurisdiction of the Supreme Court, he should not appéar,
plead or do or suffer any act which might amount on his part
to a recognition of the authority of the judicature as extending
to himself. The Governor General and Council informed
the Zemindar of Cossijurah that he should not do anything
which might give countenance to the Court’s authority ex-
{ending to him, They also published a general notification
to all the landholders informing them that they were subject
to the jurisdiction of the Supreme Court only if they were
servants of the Company or had subjected themselves
to it by their own consent. If they did not fall into any of the
classes ie. if they were neither servants of the Company nor
persons who by their own consent had submitted to the
jurisdiction of the Supreme Court, they were not subject to
that jurisdiction, and that they should therefore pay no attention
to the Court’s process.

The writ of capias having returned unexecuted, the
Supreme Court, in order to compel the personal appearance of
the said Zemincar, issued another writ to sequester his property,
To execute this writ of sequestration, the Sheriff of the
Court collected a small force and despatched it to Cossijurah.
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The Governor General and Council on being informed of
these developments, also despatched a small force to Cossijurah.
The Governor General and Council’s patty apprehended the
Court’s party and brought ti to Calcutta,

In this way, the Case of Cossijurah led to an exhibition
of force and violence on the part of the Government against

the Supreme Court.

The next step was taken by Cossinaut Baboo; he brought
an action for trespass against the Governor General and
members of the Council individually. At first the Governor
General and his colleagues entered their appearance, But
when they found that they were being sued for acts done by
them in their public capacity, they all caused their counsel to
make a declaration in the Court that they withdrew their appear-
ances, and that thevy would not submit to any process which
the Court might issue against them.

In this way, the two organs of the State, the Judiciary
and the Executive, were up in arms against each other.

On the basis of this case, it has often been suggested
that the Council interfered with the Court because the Supreme
Court had asserted an unwarranted jurisdiction over the
zemindars, as they were not under the Court’s jurisdic-
tion under the terms of the Charter and the Regulating Act.
But this is incorrect. This impression is the result of a
misreading and mis-interpretation of the Court's stand. The
Supreme Court never held that the zemindars as such were in
the Company’s employment and so subject to its jurisdiction.
The issues in the Cossijurah Case were very different. As already
explained!, when a person filed a suit in the Supreme Court
and presented an affidavit to show that the person complained
of was subject to its jurisdiction, the Supreme Court used to
1ssue a Writ of Capias to force his appearance. On appearance

I. See page ga.
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before the Court, he could plead to its jurisdiction, No
further action was taken if the Court accepted this plea. In
pursuanee of this practice, the Raja of Cossijurah ought to have
appeared before the Court in response to the Capias and then
he could have pleaded to its jurisdiction. The method, no
doubt, was inconvenient for the Indians, But that was the
practice, and there was no occasion for the Government to
resort to violence on this point.

The Court could exercise jurisdiction beyond Calcutta
en a few specified categories of persons only. In case of a dis-
pute, who was to decide whether a particular person against
whom a complaint or suit had been fled in the Supreme Court,
was or was not within any of these categories ? Evidently, this
could properly be done by the Court jtself, and this the Court
could do only when the person appeared before Jdt and placed
all the relevant facts and circumstances enabling the Court to
decide the question of hig amenability to its jurisdiction. In
the absence of such a procedure the Court would not have been
able to function effectively. The practical result of the noti-
fication published by the Government to the zemindars, in
effect, was to give them the liberty to decide for themselves
whether they were employed by the Company or had placed
themselves voluntarily under the Court’s Jurisdiction and thus
to decide for themselves whether they were sy bject 1o the
Court’s jurisdiction or not. This Wwas an untenable proposition
and it virtually amounted to screening the zemindars from the
Court. In the contest leading to the Cossijurah Case there was
no question of the Court's exceeding its jurisdiction, and such
an allegation against the Court jg unfounded. 8ir James Stephen
had given the crux of {(he Cossijurah Case thus : ‘The
real ground of quarrel between the Court and the Council
went far deeper than any of the topics of grievance on which
so much has been sajd. The Court held, as they could not
but hold, that every one in Bengal, Bihar and Orissa was
subject to their jurisdiction, to this extent that he was bound,
if sued in the Supreme Court to appear to plead fo the juris-
diction. The whole contention of the Councll was that this
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was not so, and if any one not being an English born, or in
the pay of the Company, was sued in the Supreme (;:ourt he
was justified in taking no notice of its process. In other words,
every defendant was to be judge in his own cause, whether
he was subject to the jurisdiction of the Supreme Court or
not, residents in Caleutta only excepted. This was equivalent
to confining the jurisdiction of the Court by force to the
town of Calcutla.’

+The conduct of the Government in the Cossijurah Case
was reprehensible, If they had thought that the Court went
beyond its legitimate powers, they ought to have taken the legal
straightforward course of getting a direct decision from the
Court upon the questions in which they were directly interest-
ed, and testing its correctness by an appeal to the King in
Council, In‘lieu of this constitutional though complicated
procedure, they resorted to law lessness and violence.

THE ACT OF SETTLEMENT 1781

Owing to the conflicts between the Supreme Court and
the Supreme Council, the condition of civil and judicial ad-
ministration in the country became intolerable. The relations
bewween the Court and the Council bad virtually reached the
breaking point.

The policy of the Regulating Act had completely broken
down. The Supreme Court represented a wunique pheno-
menon. I was an institution which was detested by all and
which had the goodwill of none, The servants of the Com-
pany and the officers of the government detested it because
it sought to impose a feeling of responsibility in them by con-
fronting with persons accused of oppressive conduct and
dealing with their oppression. The Government hated it
because it interfered with their administrative methods and
sought fo control their governmental actions, Its interference
in the sphere of revenue collection was obnoxious to the
Council. The Supreme Court was disliked by the European
communily because it sought to stand inthe way of their
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‘violent, illegal, vexatious, dishonest and oppressive practices.’
The Court would abruptly and vigorously put a stop to these,
which, otherwise, there was none to prevent. The Court
was dreaded by the natives also. Inspite of the fact that the
Court sought to check the oppressive practices of the servants
of the Company towards them, the facts that Bahadur Beg
and the Law Officers were dragged from Patna to Calcutta
and cast in prison, that the Zemindar of Cossijurah had to
undergo humiliation at its bands, and that Nandkumar had
10 suffer death at its hands, made it an object which aroused
awe and fear in the hearts of the Indians. The procedure,
Janguage, law and everything connected with the Court were a

mystery to them.

No longer could things be allowed to drift. To set things
right, Parliament had to intervene. In 1781, it passed an Act,
known as the Act of Settlement. The Act was passed after
a thorough inquiry by the Select Committee of the House of
Commons in the administration of justice in Beagal, Bihar
and Qrissa.

The preamble of the Act of 1781 showed that the
contest between the Court and the Council had been woa by

the latter, Whereas, the preamble stated, many doubts and
difficulties had arisen concerning the true intent and meaning
of certain clauses and provisions in the Regulating Act and
Charter, and by reason thereof dissensions arose hetween the
Court and the Government, and if a suitable and seasonable
remedy was not provided there was a danger of further mis-
chiefs and misunderstandings arising; And whereas, the
preamble continued, it was expedient that the lawful government
of Bengal, Bihar and Orissa should be supported, that the reve-
nues thereof should be collected with certainty, and that the
inhabitants should be maintained and protected in the enjoy-
ment of all their ancient laws, usages, rights and privileges,
it was necessary for the British Parliament to enact the Act of
Settlement.

The Act laid down that the ‘Governor General and
Council of Bengal, shall not be subject, jointly or severally,
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to the jurisdiction of the Supreme Court of Fort William in
Bengal,” for any act done by them in their public capacity
only, and ‘acting as Governor General and Council.’ -In this
way, the Government was rendered immune from the jurisdic-
tion of the Supreme Court.

The Act in its second section declared that no person
would be held responsible by the Court, either civilly or crimi-
nally, for acts done by him in pursuance of an order of the
Governor General and Council in writing. This immunity,
however, was not lo extend to any such order of the Governor
General and Council as extended to any British subject. In
guch cases, the Supreme Court was to retain as full and com-
petent a jurisdiction as it hitherto had before the passage of
the Act of Settlement.

However, the Governor General and Council, jointly or
severally, or any other person acting under their orders were
nol to he immune from any complaint, suit or process before
any competent Court in England. (Sec 4.)

Section 8 restricted the jurisdiction of the Court ina
very vital respect. It was laid down that the Supreme Court
‘shell nor have or ewercise any jurisdiction in any matter con-
cerning the revenue, or concerning any act or acts ordered or
done in the collection thereof, according to the usage and
practice of the country, or the regulations of the Governor
General and Council.’ FEarlier, the Supreme Court used to
question the methods adopted by the Company’s servants for
the collection of revenue so as to check them from indulging
into oppiessive activities. This occasioned dislocation in the
collection of revenue and was thus resented by the Govern-
ment. Section 8 of the Act of Settlement thus removed one
very fruitful cause of friction between the Court and the
Council. The sphere of the collection of revenue was thus
exempted from the Court’s purview.

Section 9 declared that no person was to be subject to
. the jurisdiction of the Supreme Court on account of his being
a landowner, landholder, farmer of land etc. This section
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specifically reversed the decision of the Supreme Court in the
Patna Cause in so far as it was held there that a farmer of land
revenue, being in the indirect service of the Company, was
subject to the Court’s jurisdiction. The exclusicrnl of land-
holders, zemindars and the farmers of land from the Court’s
jurisdiction removed another fruitful source of friction and
hostility between the Government and the Court. The extent
of the general jurisdiction of the Court was thus more precisely
defined.

Another significant provision of the Act was section 1o,
It laid down that no person employed by the Company, or the
Governor General and Council or by any British subject, was
fo be subject to the jurisdiction of the Supreme Court in
matters of inheritance, succession or contract, except in actions
{or wrongs or trespasses, and in civil actions by agreement in
wriling to submit a particular dispute to the Court’s decision.

This section requires a little comment. The Regulatihg
Act had placed all persons in the employment of the Com-
pany under the jurisdiction of the Supreme Court, in all
criminal and civil cases. Many natives, residing beyond
Calcutta and being servants of the Company, were thus placed
under the jurisdiction of the Supreme Court. The Court’s
jurisdiction over them in civil cases was very inconvenient to
them, as they had to travel long distances to reach Calcutta,
and suffer protracted and costly proceedings there in a manner
foreign to them. The effect of section 10 of the Act was
to exempt these persons from the Supreme Court's juris-
diction in civil matters, - in which cases, thereafter, they were
subjected to the Company’s Courts in the Mofussil. They,
however, continued to be under the Supreme Court’s jurisdiction
in criminal cases and actions arising out of their torts. The
native servants of the Company were to be under the Court’s
supervision in so far as they might be guilty of wrongs and
trespasses etc,

Section 17 declared in specific terms that the Supreme
Court of Judicature ‘shall have full power and ' authority to
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hear and determine,’ ‘all and all manner of actions and suits’
against the inhabitants of Calcutta. It was further provided
that all matters arising out of inheritance and succession to land
and goods, and all matiers of ‘contract and dealing between
party and party, shall be determined, in the case of Mahomedans,
by the laws and usages of Mahomedans, and in the case of
Gentoos, by the laws and usages of Gentoos.' It was further
provided that ‘where only one of the parties shall be a Maho-
medan, or Gentoo,” the Supreme Court would apply the
‘laws and usages of the defendant.’

Section 18 was merely supplementary to section 17, To
show regard to the civi] and religious usages of the natives,
it was enacted that ‘rights and authorities of fathers of fami-
lies’, and ‘masters of families’, as the same might have been
exercised by'the Hindu or Mohammedan law, ‘shall be pre-
served to them respectively, within their said families.” It was
further enacted that no act done in consequence of the rule
and law of caste, respecting the members of the said families
only, were ‘1o be held and adjudged a crime, although the
same may not be held justifiable by the Jaws of England.’

It may be noted that section 17 did not confer any new
powers on the Court. The Court exercised jurisdiction on
persons resident in Calcutta even eatlier. The town of Cal-
cutta, as has already been pointed out, was regarded as British
territory, it having been acquired by capture and conquest in
1756 from the then Nawab of Bengal. All its residents were
in effect regarded as Flis Majesty's subjects. The provision
in the Act of 1781 appears to be merely the reiteration of an
established practice and fact. The Supreme Court’s juris-
diction over Calcutta was never in question. The section was
merely declaratory of the prevailing views,

The two sections, 17 and 18 were, however, significant
from another point of view. The Supreme Court, as con-
ceived by the Regulating Act and the Charter, was to be a
Court of English Law, It was not clear as to what law would
be applied to the Hindus and Muslims residing in Calcutta
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n civil matters, In the mofussil, they had been sub-
jected to their own respective personal law for certain matters
partaking of the character of religious and caste disputes. The
Act of 1781 was important in so far as it put the Hindu and
Muslim inhabitants of Calcutta on the same level as their
counterpart in the mofussil. The sections in question showed
respect and consideration for the native laws and customs and
followed in this respect the same pattern as the Regulations
of Warren Hastings in 1772. ‘The Statute must not be
construed as giving the Court, for the first time, jurisdiction
over the inhabitants of Calcutta, but, as providing that they
shall not, when one of the defendants is a Hindu or Mohame-
dan be subject to British law, in questions of successions to
lands, rents, and goods, and in matters of contract.’

Section 19 enacted that ‘it shall and may “be lawful’ for
the Supreme Court to frame process and make rules and
orders for suits civil or criminal, against the natives, so as to
accommodate their religion and manners, so far as it
was possible, consistent with the due execution of the laws
and attainment of justice.

Section 21 was very important in so far as it recognised
the Sadar Diwani Adalat at Calcutta as a Court to hear and
determine appeals and references from the country courts in
civil causes, It was constituted into a court of record. The
judgments given therein were to be final and conclusive,
‘except upon appeal to His Majesty in civil suits only, the
value of which shall be five thousands pounds and upward.’
This was a distinct improvement in so far as the Sadar Diwani
Adalat, and along with it the Company’s judicature, was
recognised by the Parliament, The Sadar Diwani Adalat in a
way became the Crown’s Court, co-equal with the Supreme
Court of Judicature, s it was henceforth to derive authority not
only from the Company, but also from the Parliament,

-

Section 22 authorised the Sadar Diwani Adalat to hear
and determine all offences, abuses and extortions committed
in the collection of revenue, ‘or of severities used beyond what'
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appeared to the Court customary or necessary to the case.
The punishment to be awarded by the Courtin such cases
was not to extend to death, maiming or perpetual 1mpnsonment

Section 24 was suggested directly by the Patna Cause.
Whereas it was reasonable ‘Lo render the Provincial Magistrates,
as well Natives as British subjects, more safe in the execution
of their office’, it was laid down that no action for wrong or
injury ‘shall lie in the Supreme Court against any person what-
soever, exercising a judicial office in the country courts, for
any judgment, decree, or order of the said Court, nor again-
at any person for any act done by, or in virtue of the order of
the said Court.’ Section 25 prescribed the process according
to which an action could be brought in the Supreme Court
against a judicial officer or the magisirate of ithe Company,
for any corrupt act. Before such an action could be brought,
it was necessary Lo give a notice in writing to the person con-
cetned, the duration of the notice varying from one month
to three months. The notice was to contain fully the cause of
complaint, The Court could not give any verdict against the
officer or magistrate until and unless it was proved that such a

_notice had been given. Section 26 declared that no magistrate
was to be airested or obliged to put in bail in any such case,
‘until he shall have declined to appear to answer, after notice
given' as said above.

Section 2% was also suggested by the Patna Cause. All
those persons who were committed to the prison by the Sup-
reme Court in the Patna Cause were to be'released, damages
awarded against them being paid by the Company.,

The Act of 1781 did not stop merely with defin-
ing the jurisdiction of the Supreme Court at Calcutta: it
also dealt with the question of legislation. The Regulating
Act had confetred a limited power of legislation on the Go-
vernor General and Council at Fort William', This power
could be exercised by them for the town of Calcutta, subject

1. See Page 76-749.
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to the control of the Supreme Court. The laws passed by
the Governor Ceneral and Council under this provision had
to be reasonable, and consistent with the laws of England, and
had to be registered with the Supreme Court. The power was
suitable for Caicutta, as it was regarded as a British settlement
where English Law prevailed. But this power could not be
suitable for the mofussil of Bengal, Bihar and Orizsa, where
English law did not apply and where people were accustomed
1p their own traditional ways of living under their own pecu-
liar manners, laws and customs. Moreover, no reference to
Bengal, Bihar and Ouissa had been made in the legislative pic-
visions of the Regulating Act, and presumebly, they did not
extend to the country in general.

§till, since 1772 onwards, the Company’s Governiment
at Calcutta had enacted a number of Regulations "applicable to
Bengal, Bihar and Orissa, This had been done under the
powers availdble to the Company as Diwan. There was no
parliamentary sanction or recognition for the exercise of such
power of legislation. The Act of 1781, however, conferted
for the first time legisletive power on the Governor General
and Council for the purposes of making laws for Bengal,.
Bihar and Orissa. By section 23, the Governor General and
Council were empowered and authorised to frame Regulations,
for the provincial courts and councils,. Within six months
of the Regulations having been passed, their copies were to
be transmitted to the Court of Directors and to one of His
Majesty's secretarjes of state. His Majesty in Council might
disallow or amend the Regulations so passed within a period
of two vyears.

The power of legislation conferred on the Governor
General and Council by this provision was to be free from
all those restrictions that the Regulating Act had imposed on
their legislative power in relation to Calcutta.

The Governor General and Council thus came to have two
different legislative powers. One, under the Regulating Act,
available for Calcutta, which could be exercised under the
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Supreme Tourt's control, Laws made thereunder were to be
reasonable and consistent with the English Law. The second
power was derived fromthe Act of Settlement and was available
for the provinces of Bengal, Bihar and Orissa. This power
was to be free of all restrictions excepting that a law made
thereunder could ke vetced by the King in Council within
two years.

AFTER 1781

The Supreme Court of Judicature at Fort William, with
its jurisdiction thus curtailed and defined, continued to serve
the cause of justice, with dignity and prestige, for eighty more
years. It had started its work in a hostile atmosphere, but,
in course of time, it was successful in occupying 2 high place in
the esteem of the people. The functioning of the Supreme
Court at Calcitia was so successful and satisfactory, both to
the rulers and the ruled, that in course of time similar judicial
tribunals were established in the presidency towns of Bombay
and Madras.

Another noteble [eature of the Act of 1781 was the
recognition accorded by the Parliament to the Company’s
judicial system in the mofussil, existing independently of the
Supreme Court, with the Sadar Diwani Adalat as the chief
Appellate Court of the country,

The result of the two Acts—the Regulating Act and
the Act of Bettlement—in effect was to establish and perpetuate
two judicial systems, the Presidency Towns system and the
Mofussil or Provincial system. The two judicial systems conti-
nued to exist for long side by side, distinetly and independently
of each other, each working in its own demarcated sphere. It
was only in 1861 that steps were taken in the direction of
removing the exclusiveness between the two judicial systems
and bringing them nearer each other, This was sought to
be effected by establishing a High Court at Caleutta in which
the Supreme Court of judicature and the Sadar Diwani Adalat
of the Company were merged together,
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EXTENSION OF THE COURT'S JURISDICTION

The limits of the territorial jurisdiction of the Supreme
Court came to be extended 1 1800, The Company acquired
Benaras and other tentitories fiom the Nawab Vizier of Qudh.
By an Act, 39 and 4o Geo. 111, c.79,5.20, passed by the British
Parliament in 1800, the jurisdiction of the Supreme Court was
extended to Benaras and to all factories, districts and places
subject to the Presidency of Fort William in Bengal.
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CHAPTER VIII
SUPREME COURTS AT BOMBAY AND MADRAS

INTRODUCTORY

In the presidency towns of Bombay and Madras, the judi-
cial system, Inaugurated by the Charter of George III in 1753,
continued in operation for a longer period than it did at
Calecutta., In course of time, it was realised that the existing
courts, civil as well as criminal, were utterly inadequate to
discharge effectively the important function of administering
justice. The population, trade and commerce of these places
increased considerably, Comparatively more technical, intri-
cate and complicated issues and causes began to come before
the Mayors' Coucts for decision, and so, it was thought to be
desirable to appoint qualified and trained lawyers as Judges.
The Governor and Council at each presidency town formed the
Criminal Court of Oyer and Terminer and Gaol Delivery.
Tl{ey also were lay persons, not being very well versed in crimi-
nal law and procedure. The nature of criminal cases coming
before them for decision had changed since 1753. They became
more technical and complicated than what they used to be
earlier. Foran efficient administration of criminal justice also,
it was expedient to have persons who by their training, quali-
fications and legal knowledge might be more suited to be
Judges, and be able to discharge the arduous judicial {functions
more efficiently. Non-lawyers as Judges in the Courts appeared
to ke an anachronism in view of the changed context. It was
but absolutely necessary ta have professional lawyers as Judges.

In 1797, therefore, to reform the existing judicial systems
in Bombay and Madras presidencies, the British Parliament,
passed an Actt authorising the Crown to supersede the judicial
arrangements of 1753 and establish the Recorders’ Courts
instead.

THE RECORDERS COURTS.

Each of the Recorders’ Courts consisted of the Mayor,

1. 37 Geo, IIL Cap. 142.
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thiee Aldermen and a Recorder. The Recorder was to be
appointed by His Mujesty.

The Recorder was to be a Jawyer of not less than five
years' standing, He was to be the President of the Coutt.

The Recorder’s Court was to be a court of record, It
was to have full power and authorily to exercise and perform
all Civil, Criminal, Ecclesiastical, and Admiralty jurisdiction.
The jurisdiction, powers and authority to be conferred on the
Recorder’s Court by the Roval Charter to be issued by the
Crown in pursance of the Act of 1797, were to be on lines
similar to those of the Supreme Court of Judicature at Cal-
cutte. Like the Supreme Courl at Calcutta, the Recorder’s
Court was to bea Court of Oyer and Terminer and Gaol
Delivery for the respective settlement. L

The jurisdiction of the Recorder's Court was to extend
over the British subjects, resident within the territories of the
respective settlement as well as those residing in the territory
of native Princes in alliance with the government. The Re-
corder’s Court was authorised to hear and determine all com-
plaints against any of His Majesty’s subjects for any crime,
misdemeanour and oppression committed by them, or any
suit or action against them. The Recorder's Court was to
exercise jurisdiction on any person, who was employed by, or
was directly or indirectly in the service of, the Company or
any of His Majesty's subjects,

All the restrictions imposed on the Supreme Court of
Judicature at Fort Willigm by means of the Act of Settlement
of 1781, were also exlended to the Recorder's Court. Accord-
ingly, the Recorder’s Court was not to have any jurisdiction
or authority in any matter concerning revenue. No person
was subject to its jurisdiction by reason of his being a landow-
ner, landholder, or farmer of land revenue. The Governor and
Council of the settlement was to be immune from arrest. No
action against them, either individually ot collectively, could be
entertained by the [Recorder’s Court for anything done by
them in their public capacity.
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Each of the Recorders’ Courts was to have f{ull power
and authority to hear and determine all suits or actions that
might be brought against the inhabitants of each of the
respective presidency towns of Bombay and Madras [n
matters of Succession and inheritance and matlers of contract
between party and party, the Recorder's Court, like the Supreme
Court at Calcutta, was to administer Hindu Law to the Hlindus,
Mohammedan Law to the Muslims, and the law of the defendant
if parties belonged to different religious pursuasions. No action
for wrong or injury was to be entertained against a person
exercising a judicial office in a court in the country, The juris-
diction of the Recorder's Court in this behalf was to be the
same as that of the Calcutta Supreme Court,

Appeals from the decisions of the Recorder’s Court were
to lie to the Ring in Council, practically on the same basis as
the appeals from the Supreme Court at Calcutta.

' The Recorder’s Court absorbed into itself the Mayor's
Court and the Court of the Oyer and Terminer and Gaol
Delivery consisting of the Governor and Council in each of the
two settlements.

COURTS OF REQUESTS

The Act of 1797 made an important change in the juris-
diction of the Courts of Requests existing in the three presi-
dency towns of Calcutta, Madras and Bombay under the
Charter of 753", The process of these Courts had been found
to he very convenient and beneficial for the decision of
petty civil suits, The Charter of 1753 had fixed the juris-
diction of these Courts at five pagodas. The Actof 1707
extended their jurisdiction to eighty rupees.

RECORDER'S COURT V, MAYOR'S COURT

In pursuance of the Act of 1797, George III, King of
England, issued Charters establishing Recorders’ Courts at
Bombay and Madras presidency towns. The Charters were

1. See Page 49.
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issued on February 1, 1798; the terms and conditions, con-
tained therein, and the powers and jurisdiction conferred by
them on the Recorders’ Courts, were on lines prescribed
by the Act of 1797, which were similar to the Supreme
Court of Judicature at Fort William under its Charter of
fustice, the Regulating Act and the Act of Settlement 1781.

From the point of view of composition, the Recorder’s
Court was the old Mayor's Court with the addition of a lawyer,
as the Recorder, to be appoinied by the Crown. The Mayor’s
Coutt consisted of Judges who were entirely ignorant of law or
legal procedure. These lay Judges were not in a position to
handle effectively the technical and delicate legal problems
that constantly arose due to the expansion and development
of the presidency towns. It had become essential to introduce
some legal element in the Maycr's Court, afd it was asa
consequence of this realization that the Recorders’ Courts at
the two settlements had been created. A Recorder's Court,
due to the presence of a professional lawyer, was a much more
effective instrument of justice than its predecessor the Mayor’s
Couxt.

Besides, the Recorder’s Court differed in some important
respects from the Mayor’s Court, The Recorder’s Court was
a court of civil as well as criminal jurisdiction ; the Mayor's
Court was a court of civil jurisdiction only.

An appeal from the Mayor's Court lay to the Governor
and Council ; a further appeal from the Governor and Council,
in all cases beyond 1000 pagodas, lay to the King in Council,
Appeals from the decisions of the Recorder's Court, on the
other hand, lay directly to the King in Council in all cases
above 1000 pagodas. There was no intermediary court of
appeal between the Recorder's Court and the King in Council.
No decision of the Mayor's Court was final, as an appeal In
every case could be made to the Governor and Council, But
the decisions of the Recorder’s Court in cases valuing less
than rooo pagodas were final.

The Charter of 1753 had exempled suits among the
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natives from the jurisdiction of the Mayor's Court. 1t could
take cognisance of such suits only when placed before it vo-
luntarily by both the parties, The Recorder’s Court suffered
from no such restriction. It was empowered to take into cogni-
sance all kinds of suits and disputes arising among the residents
of the presidency towm

The Mayor's Court was supposed to be a court of
English Law. It was expected to apply this law even to
the natives. How far it could really apply English Law
in the absence of any professional aid, is a difficult question to
answer. The Recorder’s Court, however, due to the presence
of an English lawyer as a Judge, was better able to apply
English Law. But then the Recorder’s Court was not purely a
Court of English Law, it having been directed to apply Hindu
I aw and MoBammedan Low in cerlain cases.

THE SUPREME COURT AT MADRAS

The Recorder’s Court at Madras did not enjoy a very
long span of life. In 1800, the British Parliament passed an Act
authorising the Crown to abolish the Recorder's Court and
erect a Supreme Court of Judicature in its stead by a Royal
Charter. The powers vested in the Recorder's Court were
iransferred to the Supreme Court, which was to exercise the
same jurisdiction and powers, subject to the same restrictions,
as the Supreme Court of Judicature at Fort William in Bengal.

The Letters Patent granting the Charter of Justice to the
Supreme Court at Madras were issued by King George Il on
the 26th December, 1801. The Supreme Court was to enjoy
Civil, Criminal, Admiralty and Ecclesiastical jurisdiction on
the same basis as the Supreme Court of Judicature at Caleutta.

THE SUPREME COURT AT BOMBAY

The Recorder’s Court at Bombay functioned for a longer
period than its counterpart at Madras. Ultimately, an Act
passed in 1823, during the reign of George IV, authorised the
English Crown to abolish the Recorder’s Court at Bombay and
establish 4 Supreme Court of Judicature in its place, The
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Supreme Court of Judicature at Bombay was to consist of the
game number of Judges as the Supreme Court of Fort William
in Bengal. It was to be invested with the same powers and
authorities as the Supreme Court of Judicature at Fort William,
with a similar jurisdiction and powers, and subject to the
sume limitations, restrictions and control.

The powers of the Supreme Courts at Madras and
Bombay were placed on an equal footing with those of the
Supreme Court at Calcutla, in an explicit manner by the 17th
section of the Act of 1823, which declared that it should be
lawful for the Supreme Court of Judicature at Madras, and
the Supreme Court of Judicature at Bombay, within their res-
pective territorial jurisdiction, to do, execute, perform, and
fulfil, all such acts, authority, duties, matters and things what-
soever, as the Supreme Court of Judicature at Fort William
was or might be authorised, empowered, or directed to do, exe-
cute, perform, and fulfil within the factory of Fort William in
Bengal or places subject to or dependent upon the Government
thereof.

The Letters Patent granting a Charter of Justice to the
Supreme Court of Bombay were issued by the Crown on 8th
December, 1823.

By the first quarter of the 19th century, therefore, there
were established three Supreme Courts of Judicature in the
three presidency towns of Calcutta, Bombay and Madras, more
or less on a uniform basis.

CONFLICT IN BOMBAY

Within a very short time of its creation, the Supreme
Court of Bombay came into conflict with the Government,
which though not so serious was yet reminiscent of the
conflicts arising in Bengal during 1774—%9. The conflict in
Bombay was the result of the Supreme Court issuing certain
writs of Habeas Corpus to certain persons beyond the Bombay
town. !

The first case was that of Moro Raghonath, a boy ﬁaho was
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detained for over a vear and, as was stated, under circum-=
stances of great hardship and cruelty, by his grandfather,
Pandurang Ramchander, residing at Poona. A relative of
the boy moved the Supreme Couri for the issue of the writ of
Habeas Corpus on 25th August 1828 The motion was
opposed by the Advocate General on the ground that Ram-
chander and Raghonath were natives residing at Poona and so
were not amenable to the jurisdiction of the Supreme Court,
The Court overruled thc objeclion and ordered the issue of
the writ.

The other was the case of Bappoo Gunness, who was
detained in custody by virtue of an order of the Adalat Court
of Concan. Having keen found guilty of embezzlement he
had been sentenced to two years’ imprisonment and a fine of
Rs. 35e.  The Supreme Court issued the writ of Habeas
Corpus to the Gaoler,

. The Governor and Council of Bombay forbade a return
being made to any of the writs. Consequent on this opposition
from the Government to its process, the Supreme Court of
Judicature, on first April 1829, declared that it had ceased on
all its sides, and that it would perform none of its functions until
the Court received an assurance that its authority would be
respected, and its process obeyed and rendered effectual by
the Government of the Presidency.

The Judge of the Supreme Court, Sir Peter Grant—he
being the only surviving Judge, the other two having died—
made a petition to His Majesty against this intrusion of the
Government and prayed His Majesty ‘to give such commands
concerning the same as to His Royal Majesty’s wisdom should
seem meet, for the due vindication and protection of the
dignity and lawful authority of His Majesty’s Supreme Court
of Judicature at Bombay.'

The premises in the petition came in for discussion and
consideration before the Privy Council! The report of the
Privy Council, which was affirmed by His Majesty, was :—

e
1. In Re The Justices of the Supteme Court of Judicature.
I Knapp. P.C. 1, 12 E. R. 222,
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“That the writs of Habeas Corpus were improperly
issued in the two cases referred to in the said petilion.

“That the Supreme Court has no power or authority to
iscue a writ of Habeas Corpus except when directed either to
a person tesident within those local limits wherein such
Court bas a general jurisdiction, or to a person out of such
local limits, who is personally subject to the civil and criminal

jurisdiction of the Supreme Count.

“That the Supreme Court has no power or authority to
issue a writ of Habeas Corpus to the gaoler or officer of a
native court as such officer, the Supreme Court having no
power to discharge persons imprisoned under the authority of

a native court.”

“That the Supreme Court is bound to notice the juris-
diction of the Native Court, without having the same specially
set forth in the return to a wiit of Habeas Corpus.” The
verdict of the Privy Council thus went against the Supreme
Court.

THE SUPREME COQURTS— JURISDICTION AND LAWS ADMINISTERED
BY THEM

The Supreme Courts in the three presidencies had five
distinct jurisdictions, Civil, Criminal, Equity, Ecclesiastical and
Admiralty,

The jurisdiction of the Supreme Courts of Judicature, to
state briefly, extended over the following categories of persons ;

1. British subjects or His Majesty's subjects, in all
matters civil and criminal ;

2. The inhabitants of Calcutta, Madras and Bombay
presidency towns, whether natives or others, in all matters
civil and criminal. The natives, in some civil matters, were to
have justice administered to them according to the Hindu or the
Mohammedan Law,

3. Persons who were employed by, or were directly or
indirectly in the service of, the Company or any British sy biect,
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for acts committed as such., They were excluded from the civil
jurisdiction except in matters of wrongs or torts,

4. Native subjects, in civil matiers, for transactions in
which they had bound themselves to be amenable {o the
Supreme Court by an agreement in writing.

¢. All persons whatsoever for crimes maritime. This
was the result of section 110 of the Charter Actof 1813. The
Company’s Courts did not have any jurisdiction over crimes
maritime, and there were doubts whether the Courts of the
Crown could take cognisance of maritime crimes committed by
those persons who were not otherwise subject to their ordinary
jurisdiction, This doubt was removed in 1813 and it was
enacted that His Majesty’s Courts at Calcutta, Madras and
Bombay, exercising Admiralty jurisdiction would be authorised
‘to take cognisance of all crimes perpetrated on the High Seas,
by any person or persons whatsoever, in as full and ample a
manner as any other Court of Admiralty jurisdiction establish-
ed by His Majesty’s authority whatscever. ... .. i

The Law administered by the Supreme Courts at the
three presidencies might be classified under the {ollowing
seven distinct heads :

1. The Common Law as it prevailed in England in the
year 1726', and which had not been subsequently altered by
Statutes, especially extending to India, or by the Acts of the
Legislative Council of India.

2. The Staiute Law which prevailed in England in 1926,
and which had not been subsequently altered by Statutes
especially extending to India, or by the Acts of the Legislative
Council of India.

) 3. The Statute Law expressly extending to India, enact-
ed after 1726,
4. The Givil Law as it obtained in the Ecclesiastical and
Admiralty Courts in England.

1. Accordmg to the legal opinion, English Ia\v had been :ntroduced in
the three presidency towns in 1726, See pages g8
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5. Regulations made by the Governor General in Coun-
cil and the Governors in Council under the powers conferred
on them hy the various parliamentary enactments. After 1833,
the Acts of the Legislative Council of India.

6. Hindu ILaw in actions regarding inheritance and
succession to lands, rents, and goods, and all matters of con-
tract and dealing between party and party in which a Hindy
was a delendant.

7. Mohammedan Law in actions regasding inheritance
and succession to lands, rents, and goods, and all matters
of contract and dealing between party and party. in which a
Mohammedan was a defendant.

It must be clear to every one that a system, which em-
braced the dispensation of so many codes of law and the exer-
cise of so many jurisdictions, must be a complicated affair and
the greatest difficulty must have attended in bringing such a
system to perfection. In course of time, however, a process of
codification of laws started, which mitigated the complexity of
the gystem of administration of justice,
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CHAPTER IX

RE-ORGANISATION OF THE ADALAT SYSTEM
IN BENGAL

INTRODUCTORY

The Patna Cause had revealed that a very unsatisfactory
state of affairs prevailed in the Company's Courts in the mofus-
sil of Bengal, Bihar and Orissa. The function of administering
justice was mainly discharged by six Provincial Councils, who
were also responsible for the collection of revenue under the
plan of 1774.) The Councils, as 2 rule, devoted much of their
time to the revenue work. They attached only aisecondary
importance to the function of administering justice. The
English gentlemen, composing these Councils, were ignorant of
the native law, language and customs and thus had little in-
clination to execute their judicial functions in person. The
Provincial Councils had left the task of deciding causes practi-
cally in the hands of the native law officers attached to them
for the purpose of expounding the indigenous systems of
law. The manifuld defects and the essential weaknesses of
the system had been betrayed in a very telling manner by the
Patna Cause, as a result of which it had become very clear
that if people at large in the country were to have even a
semblance of justice, then the system in opeiration must be
thoroughly overhauled and completely renavated.

JUDICIAL SCHEME OF 1780

In 1780, Watren Hastings, the Governoc General, 1ook
upon himself the task of re-organising the Adalat System in the
mofussil. He formulated a new plan, which was promulgated
in that year. The salient features of the new plan were :—

In each of the six Divisions of Calcutta, Murshidabad,
Burdwan, Dacca, Purnea and Patna, in which the three pro-
vinces of Bengal, Bihar and Orissa, had been divided in 1744},
a Court of Diwani Adalat, a court of civil jurisdiction, was

1, See page 68
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established. Each of the six new Diwani Adalats was to be
p vesided over by an Englishman, a covenanted servant of the
Company. He wis to be known as the Superintendent of the
Diwani Adalat.

The six Provincial Councils established in the year 1774
in the six Divisions, were continued. They were, however,
divested of their judicial functions. After 1780, the Provincial
Clouncils were to confine themselves only to revenuz functions, viz,
the collection of revenue in the respective Division as also
deciding cases arising cut of the revenue administration. The
Councils were no longer to exercise any judicial functions.

The jurisdiction of the Superintendent of the Diwani
Adalat was to be distinct from, and independent of, the Pro-
vincial Council of the Division.

The Diwani Adalat was empowered to decide all causes
of a civil nature like inheritance, property, contract etc.
The Superintendent of Diwani Adalat could refer small cases,
not exceeding one hundred rupees in valug, to some zemin-
dar or public officer residing near the parties’ place of
residence. The Court was to sit at least three times a week.
The Superintendent of the Adalat was to take an oath to ad-
minister justice without fear or favour. The Adalat was
enjoined to keep regular and proper records of all its proceed-
ings.

As usual, in cases regarding inheritance, marriage, caste
and other religious usages and institutions, the Adalat was
to administer the laws of Koran for the Muslims and the laws
of the Shaster for the Hindus, To expound these indigenous
systems of law, with which the English Judge was unacquaint-
ed, provision was made for the native law officers, Muslim
Kazis and Hindu Pandits, to attend the Court.

All decisions of the Diwani Adalat were to be final in
cases where the subject matter involved did not exceed one
thousand rupees. Thereafter, an appeal lay to the Sadar
Diwani Adalat situated at Calcutta and composed of the
Governor General and Couneil.
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For the first time, the Government in 1780 levied court
fees on the suitors.  The scale of fees varied with the value of
the subject matter inveolved in a particular suit, the maximun
being 5% and the minimum, 2%,

MERITS AND DEFECTS OF THE SCHEME

Under the Scheme of 1980, six Courts of Diwani Adalats
came to be constituted in the provinces of Bengal, Bihar and
Orissa. The chief merit of the new judicial plan was the
separation of the judicial from the erecutive functions, The
newly established Courts of Diwani Adalat were to be purely
judicial tribunals, having no executive or revenue functions to
discharge, but desigred exclusively to administer justice in civil
causes, The executive functions like the collection of revenue
etc. were left in the hands of a distinct bedy, the Provincial
Council of the Division, The two functions—judicial and ‘exe-
cutive—thus came to be vested in distinct hands. It was for
the first time since the direct assumption of administration by
the Company that such a bifurcation of functions was effected,
It was a very wholesome change, for the first requisite for a
pure and elficient administration of justice in a country is the
separation of judiciary from the executive. The new Courls of
Diwani Adalal wete to devote the whole of their time to the
judicial work which was a great improvement over the previous
system of 1774 under which the Provincial Councils used to
spend only a fraction of their time to judicial work as they were
more inierested in the revenue business.

The new scheme was not, however, free from blemishes
or faults, Iis one most conspicuous defect was the paucity of
Courts to administer justice in civil causes. In such a vast area
as the three provinces of Bengal, Bihar and Orissa, there were
only six Courts of Diwani Adalat. Fach Adalat thus had very
wide territorial jurisdiction. This put the people to preat
inconvenience and trouble, because they had to travel long
distances 1o reach the Divisional Headquarters— the seat of the
Adalat—in search of justice in all disputes, simple or complex,
petty or otherwise. This meant waste of {ime, energy and
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money on their part, Under these circumstances, many
thought it prudent to forgo justice and suffer a wrong silently
sather than suffer the great inconvenience involved in reaching
the Court.

The judicial plan of 1780 had endeavoured to solve these
difficulties by providing that cases, not exceeding Rs. 10o/- in
value, might be referred by the Superintendent of the Diwani
Adalat to some zemindar or public officer residing near the
place where the cause of action actually arose. But even this
arrangement did r ot afford any substantial relief to the poor
people in so far as they had to come, at least once, to the
Divisional Headquarters to file the suits in the Adalat. It was
only after the patties had taken this preliminary step that the
Superintendent could refer the suit to some authority near the
parties’ place of residence. In those days of inadequate means
of communication, it was trouble enough for the people to cover
even for once the long distance from their residence to the
seat of the Adalat.

Moreover, the zemindars to whom suits of small value
were referred for decision under this arrangement, were to act
as honorary judges without receiving any fee or remuneration
for their labours. There was thus a danger of the zemindars
misusing these judicial powers to their own selfish ends. Such
a system could hardly be effective and conducive to the pro-
motion of fair and free justice in the country. What was needed
in fact was a regular cadre of properly paid subordinate judicial
afficers, having their courts interspersed in the intevior of the
countyy, But this was yet a very far-fetched dream.

Further, the paucity of Courts under the scheme of 1780,
placed a heavy strain and a great responsibility on each of
the Superintendents of the Diwani Adalats, FEach one of them
had a large territorial area under his care. The number of
civil causes arising in the area was always large. A Superinten-
dent was thus called upon to decide a larger number of cases
than he could possibly cope with,
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IMPEY APPOINTED TO THE SADAR DIWANI ADALAT

In October, 1780, Hastings took a very important step
in the direction of making Company's Judicature more
effective and efficient as an instrument of justice. He, with the
consent of his Couneil, appointed Sir Elijah Impey, the Chief
Justice of the Supreme Court of Judicature at Fort William,
as the sole Judge of the Sadar Diwani Adilat also. Many
factors had induced Hastings 1o take this step.

Hitherto, the Sadar Diwani Adalat was composed of the
Governor General and members of the Council. These persons
were saddled with multifarious other responsibilities. They
could not, on that account, devoie the requisite amount of
time to their judicial functions in the Sadar Adalat. The
sittings of the Court were, therefore, very irregular,

Further, the Governor General and members of the
Council were non-lawyers and so had neither the inclination
nor the capacity to petform the complex judicial duties in the
Sadar Diwani Adalat, They appreciated the fact that a proper
functioning of the Sadar Adalat was a pre-requisite for the pro-
per functioning of the whole of the Company’s judicial system
in the mofussil. The Sadar Diwani Adalat was to hear appeals
from the lower courts, but more so, it was to exercise a close
superintendence and supervision over the lower courts in order
to. ensure their proper and regular functioning, This was a
heavy responsibility and could be discharged effectively only
by a person who had time, inclination, capacity and adequate
training to attend to the work of the Sadar Diwani Adalat.
From this point of view, the appointment of Impey to the
Sadar Diwani Adalat was a very welcome move on the part
of the Government, The supervision of the Sadar Court by
an experienced and trained lawyer was expected to eradicate
abuses and evils from the Company's judicial machinery
and put it on a sounder and a healthier basis than it hitherto
had been. As the Patna Cause betrayed, the Sadar Adalat
was more of a mere formality., It never functioned properly
or regularly, and the appointmgnt of Impey was expected to
cure this malady,
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Lastly, the appoiniment of Impey to the Sadar Diwani
Adalat was expected to mitigate the unfortunate dissensions
which Had cropped up between the Supreme Court, on the one
hand, and the Supreme Council, on the other. There were
two distinct judicial systems operating in Bengal at the time,
One was represented by the Supreme Court of Judicature.
The other was the Company’s System, with the Sadar Diwani
Adalat at its 2 péx. There was no meeting point between them®.
There was bostility and rivalry between them. Each was
independent of the other. The appointment of Impey, the
Chief Justice of the Supreme Coust of Judicature, as the Judge
of the Sader Diwani Court also, was expected to provide a
connecting link between the two rival judicial systems.

Impey took over charge of the Saday Diwani Adalat in
1780, his along with duties as the Chief Judge of the Supreme
Court. He enthusiastically set in hand the work of re-organising
and revitalising the Company’s Judicature. Within a very short
time, he compiled a set of Regulations, a sort of a civil code,
which was a collection and a digest of all the previous Regu-
lations having a bearing on the administration of justice in the
mofussil with a number of additions, necessary modifications
and changes. The code came into force in 1781 and put
into cperation a refined scheme to administer justice in the

country.

SCHEME OF 1781

Impey, in his scheme of 1781, sought to mitigate the
evils arising out of the paucity of the Courts of Diwani
Adalat in the country. Hastings had established only
gix such Courts in 1780. The arrangement was clumsy.
The inconvenience felt by the public as a result of the small
number of Courts was great. Impey in 1781 increased the
number of Courts to eighteen. The important feature of the
scheme of 1780, that is, the separation between the judicial
and the revenue functions, was retained. It was now expressly
laid down that the Judges of the Diwani Adalats would

-

1. See Page 89.
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have a jurisdiction completely distinct and sepavate from the
jurisdiction of the person in charge of revenue collection, revenue
work and revenue cases. The Courts of Diwani Adalat were
specifically debarred from taking cognisance of any matter or
cause which, directly or indirectly, related to public revenue. -

The Judge of the Diwani Adalat was authorised to refer
for decision all cases involving a subject matter valuing upto
Rs. 100/~ to some zemindar, public officer or principal man’
near the place where the cause of action arose. In such cases
the arbitrator was to report his award to the Judge of the
Diwani Adalat, who could approve, disapprove or alter it.
The idea underlying this provision was to provide to the
people a proximate forum for deciding petty disputes and
thus avoid the inconvenience involved in the parties, with
their witnesses, covering long distances to reach the seat of
the Diwani Adalat.

The old provision prescribing Hindu and Mohammedan
Laws in certain cases was repeated. Cases covered by this
provision were succession and inheritance, marriage, caste and
other religious usages or institutions. This provision covered
only a few categories of cases. No provision had been made,
hitherto, to prescribe the rule of law which the Courts might
apply in many other varieties of cases not covered by this
provision. Since 17472, when Hastings for the first time laid
down this provision prescribing the law to be applied to the
few categories of cases, no other provision had been made to
cover the many other kinds of cases which usually came
before the Adalats for decision. This omission was now recti-.
fied by Impey. Section LX of the Regulation of 1781 laid
down that ‘In all cases, within the jurisdiction of the Mofussil
Diwani Adalats, for which no specific directions are hereby given
the respective judges thereof do act according to justice, equity
and good conscience.’

Similarly, section XCIII provided ‘That in all cases, for
which no specific directions are hereby given, the Judge of the
Sadar Diwani Adalat do act according to justice, equity and
gocd conscience,’

137



OQUTLINES OF INDIAN LEGAL HISTORY

The code of 1781 also laid down the procedure to be
followed by the Courts of Diwani Adalat. The procedure
was designed to promote quick, cheap and impartial justice.

Impey as Chief Justice of the Supreme Court had had
oceasion to render judgment in the famous Patna Cause, which
revealed that the Judges of the Diwani Adalats usually left the
actual decision of cases in the hands of the native law authori-
ties, and did not exert their own individual judgment and
discretion. This was an unwarranted practice which Impey
had criticised very severely. To do away with this evil, he took
special care to include a provision in the code of 1781
forbidding the irregular practice. Section XXXIX laid down
that ‘No Judge of any Mofussil Diwani Adalat shall upon any
pretence whatsoever, cause to be made any-.report of any
matters of fact relating to any cause depending there before
him, in order to the making of any decree, by any officer or
officers, or any person whatsoever, other than in the cases
specially mentioned in these regulations, nevertheless, that it
be competent to such Judge to refer any question arising on
the Mussalman or Hindoo Law to the Moulvies or Pundits of
the Court, respect being had to the law in which each is con-
versant,” It was made clear that the questions of fact in every
cause must be decided by the Judge himself. The opinion of
Moulvies or Pandits was to be sought only after the facts had
been decided by the Judge. The native Law Officers were to
confine themselves only to the function of expounding the law
on the basis of the facts decided by the Judge.

The Patna Cause hed also revealed that the Sadar
Diwani Adalat functioned very irregularly and ineffectively.
The Governor General and members of the Council who used
to sit there as Judges had neither the time nor the inclination
to devote themselves to the judicial functions. To make the
Sadar Adalat more lively and active an institution, Impey
was appointed as its sole Judge. The Regulation of 1781,
therefore, made certain provisions for reforming the Sadar

Court. Its functions, powers and jurisdiction were more
clearly defined. _
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The Sadar Diwani Adalat was to perform the following
functions :

1. Appellate : The primary function of the Court was to
hear appeals from the lower courts in all cases where the sub--
ject matter involved was one thousand Tupees in value,

2. Original: The Court was authorised to try and
determine any cause or matter of a civil nature referred to it
by the Governor General and Council.

3. Control and Superintendence : The Sadar Court was
to exercise control and supervision over the lower Diwani
Adalats. It was authorised to receive any original complaint,
cognisable by a lower Court but neglected or refused by it to
entertain. The Sadar Adalat was to refer such a cause to the
Mofussil Diwani Adalat requiring it to try expeditiously.

On a report of misconduct against a Judge of the
Mofussil Diwani Adalat, the Sadar Diwani Adalat was
empowered to suspend the Judge and report the matter to the
Governor General and Council for final decision.

Thus the Sadar Diwani Adalat was not to confine itself
only to hearing appeals from the lower Courts but was to act
as the watchdog over the whole of the Company’s Judicial
System.

RECALL OF IMPEY

Impey’s association with the Sadar Diwani Adalat as
its sole Judge was bound to be very beneficial and advantageous
to the Company’s Judicial System., Within the short period
that he had been at the post, he reformed the Company’s
Judicature and did away with many of its faults and blemishes
s0 as to make it a more regular and effective machinery for
the administration of justice to the people at large. His
code of civil procedure—the first attempt in India to codify
the law of civil procedure—was of immense value and utility.
The Sadar Diwani Adalat began to sit more regularly and
frequently. Impey’s association provided a fillip to the
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npany's Courts to work harder, more regularly and properly.

Had Impey remained in the Sadar Diwani Adalat
for some time, there was no doubt, the Company’s fudi-
cature would have improved immensely. But, unfortunately,
Impey’s connection with the Sadar Adalat was snapped
very early. He had to lose both his chief judgeship of the
Supreme Court as well as the judgeship of the Sadar Adalat.
His appointment to the Sadar Diwani Adalat was viewed with
disfavour in England. As the Chief Judge of the Supreme
Court, he received a salary from the Government. The
Guvernment at Fort William further granted him an additional
sumptuous salary of Rs. 5000/- per month for his labours as
the Judge of the Sadar Diwani Adalat. He held the latter office
at the sufferance of the Company’s Government at Calcutta.
This arrangement was considered to be improper for the
Chief Justice, It appeared as if Impey bad compromised his
independence as the Chief Justice of the Supreme Court.
People came to look down this arrangeinent as a sort of a
bribe, offered by the Company to the Chief Justice to placate
him so that the friction, that had unfortunately arisen between
the Supreme Court and the Supreme Government at Calcutta,
might be eased. The result of adverse public opinion was that
the British Parliament passed a resolution requesting the
Crown to recall Impey from India, Consequently, in 1782,
Impey left India for England, and the Sadar Diwani Adalat
lapsed again into the hands of the Governor General and
Council.

REFORMS IN CRIMINAL JUDICATURE

As already pointed out, Hastings in 1772 established the
Court of Sadar Nizamat Adalat at Calcutta, [t consisted of a
Muslim Judge, with the title of Daroga, who was assisted by
the Mohammedan Law Officers Kazi, Mufti and Moulvies.
Its functioning was supervised by the Governor General,
Warren Hastings.

In 1774, the Supreme Court of Judicature was established
at Calcutta. Apprehending interference from the Supreme
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Court into the affairs of the Sadar Nizamat Adalat, the Govern-
ment at Calcutta decided to change its venue. In 1773,
therefore, the Sadar Nizamat Adalat was shifted from Calcutta
to Murshidabad and was placed directly in the charge of the
Nawab, The Naib Nawab, Mohd, Reza Khan, was to look
after the working of the Sadar Nizamat Adalat. In 1773,
therefore, the whole of the criminal judicature in the country
lapsed into the hands of Reza Khan.

This was an unfortunate development. Reza Khan's
supervision over the working of the criminal courts was very
weak and ineffective. Many vices entered the administration
of criminal justice. The c¢riminal courts became instruments
of torture in the hands of unscrupulous officers. There was
no machinery to bring the cffenders to book. Innocent persons
were punished whereas the guilty escaped with impunity.
A pitiable and miserable state of affairs prevailed in the
criminal courts.

In 1781, Hastings directed his attention to this sorry
state of affairs and introduced some reforms in the sphere
of criminal law and justice. In the first place, he devised a
machinery to arrest and apprehend criminals and bring them
to the criminal courts for trial. For this purpose, the Judges
of the Mofussil Diwani Adalats were appointed as Magis-
trates also. They were to arrest all those persons who were sus-
pected of having committed crimes, and were to send them to
stand their trial at the nearest Mofussil Fozdary Adalat. No
Magistrate was to have any judicial powers. He could not
try the accused himself. His main function was to arrest the
criminal and despatch him to the nearest criminal court for
trial with a charge against the person in writing. This step
was expected to promote law and order in the countryside.

To keep a watch over the general administration of
criminal justice and the functioning of the criminal courts in
the country, Hastings created a new Department at Calcutta,
The Department was to receive reports and returns of the
proceedings of all Fozdary Courts. The Magistrates were
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to send monthly reports to this Department showing the num-
ber of persons arrested, charges laid against them and the
persons gent by them for triat to the Fozdary Courts.

The Mofussil Nizemat Courts were to transmit monthly
reports showing the number of persons in actual confinement,
persons arrested, persons released, and the persons tried and
the sentences awarded to them. Similar reports were to be
transmitted by the Sadar Nizamat Adalat, which continued to
sit at Murshidabad.

The Head of this new Department at the capital was to
be a covenanted servant of the Company and was to be known
as the Remembrancer of Crviminal Courts. He was to have
charge of all the reports seni to him by the various Fozdary
Courts and the Magistrates. e was to analyse these reports,
prepare extracts from them and arrange them in some proper
order. In this way, Warren Hastings sought to introduce a
system of control and supervision over the administration of
criminal justice in the country.

In the very nature of things, the control, exercised by the
Remembrancer on the country’s criminal judicature, was very
imperfect and weak. The system was hardly comprehensive
or effective, The Remembrancer had to depend for informa-
tion on the reports furnished to him by the Courts. The
reports hardly revealed a true state of affairs, It was not
difficult for the Mofussil Fozdari Courts to manipulate the

reports so as to give a more favourable picture of the state of
affairs prevailing therein.

Nothing more, however, was done by Hastings in the
field of criminal [aw and justice. Things continued to drift
till Lord Cornwallis scrapped the entire system completely and

introduced in its place a new scheme for the administration
of criminal justice in 1790.
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CHAPTER X
JUDICIAL MEASURES OF LORD CORNWALLIS

INTRODUCTORY

The governor generalship of Cornwallis constitutes a
very remarkable and a highly constructive period in the
history of the Indian Legal Institutions.

Lord Cornwallis reached India in 1786 and stayed therd”
till 1793. During his tenure of office as Governor General, t
judicial system in the provinces of Bengal, Bihar and Orissa .
was re-organised on a completely new basis. He was the first
to put into practice the important principles of ‘Rule of Law’ ‘
and administration according to law. )

He introduced changes in the judicial systern in three
instalments : firstly, in 1987 ; then in 1990 ; and lastly in 1703.
The Adalat System which he left behind in Bengal won praise
and gncomium from many quarlers, and enjoyed such a high
place in the esteem of persons then at the helm of affairs that
it was adopted as the model on which the judicial systems in
the provinces of Madras and Bombay were subsequently or-
ganised.

THE SYSTEM OF 1787

The Judicial Scheme of 1781, introduced during the
governor generalship of Warren Hastings, envisaged division of
two functions—revenue and judicial. Each of them was vested
in a distinct set of functicnaries. In course of time, however, a
feeling grew that to maintain two distinct organisations, one
for revenue administration and other for the administration of
justice, was a very costly proposition. Many highly placed
officers of the Company thought that the amalgamation of the
execution of two functions would result in efficiency, simplicity
and economy in the cost of administration.

The scheme of 1787 was conceived with the set purpose
of effecting economy in the administrative expenditure of Ben-
gal, Bibar and Orissa. The Court of Directors of the East
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¢ India Company instructed Lord Cornwallis to unite the revenue

and judicial organisations to cffect economy in administrative

. costs. Lord Cornwallis carried out these instructions faithfully

" and thus was born the Judicial Plan of 1787. The keynote of

this plan was cconomy.  Certain measures to achieve efficiency

and purification in the administration were also adopted.

These objects were sought to be achieved by reducing the

number of districts by enlarging the area of each and providing
for higher salaries for officers appointed to administer them,

#'The salient features of the Scheme of 1787 were :
4. The number of districts was reduced from 36 to 23.

In each district, an Englishman, a covenanted servant
of the Company, was appointed as the Collector.

2. The Collector was to collect revenue, e wes also
to decide all cases arising out of revenue.

& The Collector was to act as the Judge in the Mofus-
sil Diwani Adalat and thus administer justice jn civil
cases to the common man,

The Collector was also to act as the Magistrate in the
district, In this capacity it was his duty to arrest
and apprehend criminals in the district and to send
them to the nearest Mofussil Nizamat Adalat for
being tried.

T

In 1781, Warren Hastings had conferred magisterial
functlons on the Judges of the Mofussil Diwani Adalats, Now
in 1787, these functions were transferred to the Collectors who
became the Judges of the DIWEEII. Adalats in the new dis-
pensation,

In 1481, the magistrates were empowered to arrest and
apprehend criminals without having any authority to try
them—not even those who were guilty of petty offences. All
the arrested criminals were to be tried by the Mofussil Nizamat
Adalats. The criminal courts, therefore, were very much
over-worked, There was more work before them than they
could possibly discharge. Persons accused of petty offences
had to await their turn for being tried for long. They thus
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endured more hardships than their offences in fact merited,
which resulted in a substantial miscarriage of justice. To avoid
this, Lord Cornwallis in 1787 authorised the Magistrates to
hear and determine all complaints for petty offences and to
punish the same by corporal punishment, not exceeding fifteen
strokes, or imprisonment not exceeding fifteen days. All cases
which merited a greater punishment had to be sent by the
Magistrates as usual to the Mofussil Nizamat Adalats for trial.

. Although the same person, the Collector, was to dis-
charge multiple duties in several spheres, yet he was directed
to keep his various functions distinct from each other as far as
possible.  The Collector was not to blend his various
functions. He was to discharge each part of his duties in the
capacity of Collector, Judge or Magistrate, separately according
to the Departinent to which it belonged.

The Regulation of 1787, therefore, laid down that the
Collector should keep his revenue functions confined to the
Revenue Court, to be known as the Mal Adalat. The Collector
was to discharge his judicial functions in civil cases in the
Court of Mofussil Diwani Adalat, The Collector could not
take cognisance of any matter relating to the common justice in
civil cases in the Mal Adalat. Similarly, he was not to deal
with any matter relating to revenue in the Mofussil Diwani

Adalat.

-6, The Board of Revenue, located at Caleutta, was to
hear and decide appeals from the decisions of the Collector in
his Mal Adalat., A further appeal from the Board of Revenue
lay to the Governor General in Council on the executive side.

7. Appeals from the Mofussil Diwani Adalat, in all
cases where the subject matter involved exceeded Rs, 1000/-
in value, lay to the Sadar Diweni Adalat.

8) Decisions of the Sadar Diwani Adalat were to be final
except in cases, where subject matter valuing £5000 or over
was involved, In all such cases, a further appeal lay to the King
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in Council, under the provisions of the Act of Settlement,
17811,

9. The Sadar Diwani Adalat was to consist of the
Governor General and members of his Council. They were to
be assisted by the Chief Kazi, Chief Mufti and two Moulvies,
The function of the native Law Officers was to expound the
Muslim law. In the same way there were Hindu Pandits to
expound the provisions of the Hindu Law.

0. A subordinate officer, known as the Register, was
appointed to provide aid and assistance to the Collector in the
discharge of his judicial functions in the Mofussil Diwani
Adalat. The Judge of the Diwani Adalat was empowered to
authorise the Register to hear and determine causes up to
Rs. 200/-. The decisions of the Register, however, were not to
be firal until the decrees were countersigned by the Judge.
This process was adopted as a matter of caution to prevent any
possible miscarriage of justice.

The Collector in the district thus became a very powerful
officer, he keing at once the Collector, the Judge and the Magis-
trate. All powers of control in the district passed through his
hands. Due to large distances between Calcutta—the seat of
the Government—and the districts, the Collectors in practice
were uncontrolled and uncontrollable.

From a practicel point of view, the result of the differen-
tiation and separation that a Collector was enjoined to observe
in the discharge of his various functions was this : for all those
functions which he performed as the Collector in the sphere
of revenue in the Mal Adalat, he was to be subject to the
Board of Revenue and the executive orders of the Governor
General in Council ; but in the realm of his judicial functions
discharged by him in the Mofussil Diwani Adalat, he was to be
subject to the Sadar Diwani Adalat and not to the executive
orders of the Government.

The Scheme of 1787 was a retrograde step, a swinging

%, BéePage if, sho Chapter. XVIT
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back of the pendulum. In 1781, a progressive step was
taken in so far as a separation between the judicial and the
executive functions had been effected. This was a remarkable
achievement, which, however, was annulled in 1787,

REFORMS IN CRIMINAL JUDICATURE : 17090

The next instalment of judicial reforms from Lord Corn-
wallis came in the year 1790. This time the ameliorative
measures were adopted in the sphere of criminal law and
Jjustice.

The field of criminal law and justice had hitherto been
left entirely to the Muslim Law Officers. The shadow of the
Nawab's authority was still suffered to exist in this sphere.
The Mofussil Fozdary Adalats, established by Warren Hastings
in 1772 in the Histricts, were staffed by the Kazis, Muftis and
Moulvies. The Court of Appeal from these Courts, known as
the Sadar Nizamat Adalat, originally established at Calcutta in
1772, was shifted to Murshidabad in 1775, This Court used
to revise proceedings of the Mofussil Fozdary Adalats, and
approved and disapproved of the sentences of death passed by
them. The system of criminal judicature was under the sup-
erintendence and control of Mohd. Reza Khan who presided
over the Sadar Nizamat Adalat in the capacity of being the
Deputy of the Nawab.

In 1781, Warren Hastings had introduced a scheme of
imperfect government control over the criminal judicature by
instituting, what was known as, the Remembrancer of Criminal
Courtst. This measure, however, was weak and ineffective.
The Judges of the Mofussil Diwani Adalats acted as the Magis-
trates. They were to arrest and apprehend the criminals. In
1787, the magistrates were authorised to try and sentence those
who were guilty of minor offences ; others had to be dispatch-
ed to the nearest Fozdary Adalat for trial.

The European British subjects residing in the interior of

1. See Page 141-142.
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not paid regularly. The result was that persons having no edu-*
cation, traditions and character, persons ‘unqualified and

incapable’, persons ‘chosen from the dregs of ‘the people,

ignorant, artful and unprincipled’ came to be appointed as |
criminal judges—an office of hightrust and dignity. It could”
hardly be imagined that men of family and education would

dedicate the whole of their time to so laborious and dis-

agreeable an employment, as the sentencing of persons for

crimes, for the mere pittance of salary which could not, posi-

tively, afford means of procuring to them more than a bare

subsistence, unless some secret motive, some concealed view o f

advantage, some illegal perquisites, prompted them to accept

an office where the reward was disproportionate to the labour

involved.

“Anocther, cause of malpractices prevailing in the sphere
of criminal judicature was the insecurity of tenure of the
Judges. They could be dismissed at any time. Being un-
certain of the length of their service and also of the moment
when it would be terminated, these Judges of the criminal
courts started collecting money by accepting bribes, so that
they might be able to live comfortably, if and when they were
deprived of their positions,

The results of this corruption in the criminal judicature
of the country were very unfortunate. All sorts of vile crimes
were rampant in the country. Murders, robberies and
dacoities were committed in the broad daylight with impunity.
The prevailing system was dubbed by Shore as a ‘mere system
of rapine and plunder’ As one Collector pointed out,
‘Nothing has perhaps more contributed to the continuance, if
not increase, of dacoity, than the belief entertained by the
inhabitants in general, probably on good grounds, of the
corruption prevalent in the provincial Criminal Courts, which,
if it exists, may be chiefly owing to the scantiness of the
principal officer’s salary; and nothing is of so much conse-
quence as to remove such an opinion, for dacoits will certainly
continue their depredations as long as they believe that with
part of their plunder they can procure their exemption from
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punishment, and no witnesses will ever appear against thems
when, from the corruption of the Judge, they believe that their
evidence, instead of bringing the offenders to punishment, will
only expose themselves to their resentment and to the risk of
losing their lives or property.” As the system worked, inno-
cent persons were daily condemned to suffer death, the most
cruel mutilation or perpetual imprisonment, whilst the most
" netorious offenders often escaped with impunity.

..Another objectionable feature of the judicial system
was the immensity of the power that was lodged in the Judge
of the Mofussil Fozdary Adalat in the district. In all cases
which did not involve life or limb, the Judge could at once,
on his own authority, pronounce the final judgment. In
capital cases the proceedings before the Mofussil Nizamat
Adalat were forwarded to the Sadar Nizamat Adalat for con-
firmation of the sentence. That procedure did not constitute
any adequate or effective safeguard against wrongful condem-
nation. If the Judge had any ulterior motive in the case, he
could always manufacture the records which he sent to the
Sadar Nizamat Adalat for final orders. From the time of their
commitment by the Magistrate, prisoners remained in the
custody of the Mofussil Fozdary Judge, who alone decided
how long they should remain in jails before being brought to
trial, what witnesses should be summoned, on what points they
should be examined, and in what manner their evidence should
be Iecorded In these c1rcumstances ‘the power of _the Judge

Sadar szamat Adalat was not in a position to keep a close
control over the working of the lower criminal courts. If the
Judge so desired, he could pervert the ends of justice without
any difficulty or fear of detection. The decision of the Sadar
Nizamat Adalat depended entirely on the report that the Judge
of the Mofussil Adalat chose to submit, and he could, in
consideration of a sizable bribe, manipulate the evidence in
such a manner that, when transmitted to the Sadar Nizamat
Adalat it would appear to be sufficiently convincing as to
procure the prisoner’s acquittal or his conviction according as
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the Judge desired. For all practical purposes, therefore, the
power of the Mofussil Judge was uncontrolled and unrestrained.

+“The time taken for disposal of cases by the Mofussil
Courts was very often inordinately large. Sometimes, indeed,
the delay was due either to the accumulation of cases on the
file, or to the difficulty of procuring the attendance of the
witnesses. Frequently, however, it was the result of the negli-
gence and venality of the Judge himself. The long interval
of time that elapsed frequently between the commitment of a
prisoner and the passing of the sentence against him was an
evil great in magnitude, resulting from the constitution of the
criminal courts. [The Magistrate of Dacca adduced an instance
of a prisoner in the Fozdary Jail at that plece who had been
confined for ten vears under a charge of murder and upon
whom no senténce had been passed. « The Magistrate of Bardwan
observed that the time consumed betWeen the commitment
of the prisoner and the arrival of the final sentence from the
Sadar Nizamat Adalat was very uncertain. He quoted instances
of its exceeding five years and added, ‘that it may with truth
be asserted that crimes would be but too frequently committed
with impunity did not the magistrate exert his influence to
bring the offenders to condign punishment, more particularly
as the injured parties when they find they only add to the
losses they have sustained by attending the slow process of
designed delays in the investigation of the Nizamat Courts
relinquish all further prosecution considering their hopes of
redress as desperate.’

The delay was attended with the most pernicious effects.
Even if the prisoner was at length acquitted he, nevertheless, had
suffered all the consequences of a long and painful imprison-
ment. If he was convicted and sentenced to suffer the punish-
ment due to his crime, the delay defeated the object of his
punishment which was to deter others from committing the
same crime. For it has been justly observed that punishment
should follow the crime as early as possible so that the prospect

Y

1. Cornwallis' Minute, Ben. Rev. Cons. 17g0.
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of gratification or advantage which tempts a man to commit the
crimes should awaken the attendant idea of punishment.

4 The scandal was not confined to the Mofussil Courts
only, for the proceedings of the Nizamat Adalat were often as
dilatory., The Magistrate at Dacca reported that there were
many prisoners whose trials in the local courts had long been
completed, but, though, the proceedings had been transmitted
to Murshidabad, the Nazim had not passed final sentences.
‘T have been at this station near two years,” wrote the Chitra
Magistrate, ‘in which time I have apprehended a great number
of murderers and robbers, but the Nawab has not to this day
thought proper to make an example of any of them, though I
have frequently addressed him on the subject.”

/In many cases the punishment awarded to 'the prisoners
appearad to bear no relation at all to the nature of the offence.
‘On the character of the Judge depended to a considerable
extent the severity or lenity of punishments. They could be
atrociously severe or ridiculously light. The merits of the case
were very often but little considered in the determination of a
sentence. Murder was the one crime which was less frequent-
ly punished than any other crime. This was due to the weak-
ness of the Muslim Law of Crimes. One Magistrate gave it as
his opinion that not one man in five hundred who deserved
death penalty was executed.

5 By 1790, Lord Cornwallis was convinced that the pre-
vailing - system for the administration of eriminal justice was
-entirely useless, futile and votten to the core. In his opinion
there was no civilised country in the world where the system
of criminal judicature was in so defective a state as it was in
Bengal, Bihar and Orissa. He knew that the regulation of
justice in criminal cases constituted one of the most important
requisites of good government. He was, therefore, anxious to
introduce such ameliorative measures as were necessary for
giving the greatest possible efficacy and regularity to the crimi-
nal jurisdiction throughout the provinces.

1. Cornwallis' Minute, Ben. Rev. Cons, 1790.
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He realised that the prosperity and welfare of the coun-
try, as well as the maintenance of law and order, depended on.
a sound administration of criminal justice. Inthe absence of
efficiency and regularity in the criminal courts and their pro-
ceedings, it was impossible to provide any security for life and

property.

The evils complained of proceeded from two obvious
sources : firstly, the gross defects of the Mohammedan Law
of Crimes?; secondly, defects in the constitution of the courts
established for trial of offenders. -

There were several portions of the Muslim Law of Crimes
which, according to Cornwallis, were most evidently contrary
to natural justice and the good of society. Some modifications
in this field appeared to him indispensably necessary, and he
carried them out in 1790

The second question, namely the defects in the constitu-
tion of the criminal courts, had been engaging the attention of
Cornwallis for some time. In 1789, writing to Dundas,
Cornwallis expressed himself thus: ‘The administration of
criminal justice is oppressive, unjust and beyond measure
corrupt, and I see no remedy but by appointing three or four
judges for Bengal and Bihar from the Company’s senior
servants, who should go on the circuit twice a year and
superintend the trials, and be particularly careful that the .
sentences should be executed on those who are found guilty,
and that the innocent should be released. Although this will -
be attended with a considerable addition of expense, yet, whilst
we call ourselves sovereigns of the country, we cannot leave the
lives, liberty and property of our subjects unprotected.’®

With a view, therefore, that the trials of offenders might
be conducted with expedition and impartiality, and that the
Supreme Government might be enabled to closely superintend
the general system, Cornwallis formulated a new scheme which

. See Ch XVIIL
2. Melville Papers.
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was duly adopted by the Governor General in Council in 1790.
This scheme constituted a fundamental departure from the
past. The nominal and shadowy sovereignty of the Nawab,
which had hitherto lingered on, was no longer to be suffered
and tolerated, and was done away with. To ensure prompt
and impartial administration of criminal justice, so as to provide
security of life and property, Cornwallis arranged for the
assumption of the superintendence of the criminal judicature
by the Government, instead of the Nawab, who was divested
of all his jurisdiction in criminal - matters. The responsibility
for the administration of this important branch of justice was
taken over by the Company’s Government to be executed
directly through the agency of its own English servants, instead
of the Indians, who had hitherto sat in the Mofussil Nizamat
Adalats. The Criminal Judicature in the country was placed
practically on the same footing as the Civil Judicature had
already been since 1772.

P
. THE SCHEME OF I[700

The new scheme to administer criminal justice in the
country was promulgated by the Governor General in Council
on 3rd December, 1790.

/  The most important step taken to infuse vitality in the
criminal judicature of the country was to remove the Sadar
Nizamat Adalat from Murshidabad to Calcutta. The Nawab
was divested of his control over this Court. Henceforth, this
Court also, like the Sadar Diwani Adalat, was to consist of the
Governor General and members of the Council as Judges.

. In the discharge of their functions in the Sadar Nizamat
Adalat, the Governor General and Council were to be assisted
by the Chief Kazi of the Province and two Muftis, who were
to expound the law applicable to the circumstances of the
case pending for decision.

The decisions in the Sadar Court were to be regulated
by the Anglo-Mohammedan Law i.e. the Muslim Law as modi-
fied by the Regulations of the Governor General in Council.
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The procedure to be followed by the Sadar Nizamat
Adalat was like this: All trials referred to the Adalat for
its final decision by the lower courts (which were to be
known as the Circuit Courts) were, in the first instance,
reviewed by the Chief Kazi and the Muftis. After due
consideration, they were to state whether the futwa or sentence
proposed in the case by the native Law Officers of the Circuit
Court, was consistent with the evidence and conformable to

the law,

The statements of cases so reviewed by the Chief Kazi
and Muftis, were placed before the Nizamat Adalat. The
Court consisting of the Governor General and Council, after
a consideration of all the relevant material, was to pass the..
final sentences.

The Sadar Nizamat Adalat was to meet at least once in
every week. A regular diary of all its proceedings was to be
maintained.

If the Sadar Nizamat Adalat considered a particular
prisoner to be the proper object of mercy, it might recommend
his case to the Governor General in Council with the recom-
mendation that he be pardoned or that his sentence be miti-
gated.

The reorganisation of the Sadar Nizamat Adalat would
have been of little value had the lower courts of criminal juris-
diction been left in the same old chaotic state. Lord Corn-
wallis appreciated this fact fully and so he reformed the
lower courts also. The former Fozdary Courts presided over
by the Muslim Law Officers were abolished, and new courts,
known as the Courts of Circuit, were established in their place.

The three Provinces of Bengal, Bihar and Orissa were
divided into four Divisions, to be known as the Divisions of
Calcutta, Murshidabad, Dacca and Patna. Each of these Divi-
sions was to comprise of a few districts.

Each of the four Divisions was to have a Court of Circuit
to try, hear and determine all criminal offences. A Court of
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Circuit was to consist of 1wo covenanted civil servants of the
Company as Judges. They were to be assisted by the Kazi and
Muftis, who were to be nominated by the Governor General
in Council. These native Law Officers were given a security
of tenure, the like of which they had not enjoyed before. It
was laid down that the Kazis and Muftis could not be removed
from their posts except by orders of the Governor General in
Council, on proof to his satisfaction of their having been
incapable or having been guilty of misconduct.

There were to be two Gaol Deliveries annually, beginn-
ing from 1st March and 1st October. Each Court was to go
on circuit in the Division. The Court of Circuit was not a
stationary but a moving, a circulating Court. The Court of
Circuit was to proceed to the places of residence of the Magis-
trates in the several districts within the Division. It was to
remain at each station till all persons, committed or held to
bail for trial by the Magistrate of that station, had been tried
and sentenced. After having finished its work in one district,
the Court was to proceed to another district in the Division.
In this way, the Court was to proceed from district to district
in the Division under its care and try the prisoners awaiting
their trial.

The Courts of Circuit for the Divisions of Murshidabad,
Dacca and Patna, after having completed each circuit, were to
fix their residence at Murshidabad, Dacca and Patna respec-
tively and there proceed to try all persons committed or held
to bail for trial by the Magistrates of those cities.

The Court of Circuit was to pursue the following proce-
dure while trying the criminal cases :

The charge against the prisoner, his confession, (which
was to be received with circumspection and tenderness,) the
evidence in favour of the prosecution if he pleaded not guilty,
and that which the prisoner might have to adduce, including
his defence, were all heard and gone through in his presence
and in that of the Kazi and Mufti of the Court; the Kazi and
Mufti were then to write at the bottom of the record of the
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proceedings held on the trial, the futwa or law as applicable to
the circumstances of the case, and to attest the same with their
seals and signatures.

The Judges of the Court of Circuit were then to consider’
the futwa very attentively. If it appeared to the Court that the
futwa was consonant with natural justice, and also with the
law, the Court was to approve of the futwa and pass sentence
accordingly, which was to be executed by the Magistrate,

The proceedings and records of all those cases, where the
sentences of death or perpetual imprisonment were to be
inflicted, or where the Judges of the Court disapproved of the
futwa proposed by the native Law Officers, were to be-
reported to the Nizamat Adalat, which was to award the
final sentence. :

In the lowest rung of the ladder of the criminal judica-
ture were the Magistrates in the districts. They had important
functions to carry out. The cases which the Courts of Circuit
tried were those which the Magistrates placed before them for
trial. 'The success of the new system, therefore, depended on
the efficiency with which the Magistrates discharged their
functions.

Very elaborate provisions were made to regulate the
working of the Magistrates. The Collecior in each district was
to act as the Magistrate. He, on receiving charge of his office,
was to take an oath. The duty of the Magistrate was declared
to be ““to apprehend murderers, robbers, thieves, housebreakers
and other disturbers of the peace”. The Magistrate was to
adopt the following procedure in the discharge of his func-
tions.

Upon a complaint in writing having been preferred to the
Magistrate against any person for murder, robbery, and other
breach of the peace, the Magistraé:e was, upon the party com-
plaining taking oath to the truth of such complaint, to issue a
warrant under his seal and signature for the apprehension of
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the person complained of, The nature of the charge laid
against the person was to be specified in the warrant.

Upon the prisoner being brought before the Magistrate,
he was to enquire into the circumstances of the crime alleged
against him. This examination of the accused was to be with-
out oath and was to be taken down in writing. The Magis-
trate was also to examine the complainant and other persons
who were stated to have knowledge of the crime with which
the person was charged. All these depositions before the
Magistrate were to be committed into writing.

If after all this inquiry, it manifestly appeared to the
Magistrate, that the crime alleged was never committed, or that
the suspicion against the prisoner was wholly unfounded, he
was to discharge the suspect forthwith.

If the offence committed turned out to be only petty,
the Magistrate himself could deal with it and award punish-
ment without any reference to the Court of Circuit. The
Magistrate was invested with power to hear and determine all
complaints for petty offences such as abusive language, or
calumny, inconsiderable assaults or affrays, and to punish the
same, when ‘proved, by corporal punishment, not exceeding
15 rattans, or imprisonment, not exzceeding the term of 15 days.

If it appeared to the Magistrate that the crime committed
by the suspect was more serious and that there were grounds
for suspecting the prisoner to have been guilty thereof, he
was to cause the prisoner to be committed to prison, or held
to bail, according to the nature of the crime charged against
him, to take his trial at the next sitting of the Court of
Circuit. The Magistrate was to bind over the complainant
and the witnesses to appear and carry on the prosecution.

Persons suspected of having committed murder, robbery,
theft and house breaking were not to be admitted to bail.

The Magistrate, on receiving notice of the time when
the Judges of the Court of Circuit were expected to arrive at
the station, was to give public notice in his district requiring
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all persons discharged on bail, and all prosecutors and witnesses
to appear and to attend by the date fixed for the arrival of the
Court of Circuit.

On the arrival of the Judges of Circuit, the Magistrate
was to deliver them a calendar of all persons committed to
prison, or held to bail for trial, with copies of the charge
preferred against them, the depositions of the witnesses, to-
gether with all other proceedings held by him previously.
He was also to lay before the Judges of Circuit, separate lists
of all persons apprehended but discharged for want of suffi-
cient evidence, with their original proceedings in all cases.

The Magistrate was to make monthly reports to the'
Sadar Nizamat Adalat specifying the persons apprehended, !

their names, dates of apprehension, and the orders passed
thereon. *

All persons, Europeans as well as Natives, not being
British subjects, were amenable to the authority of the
Magistrate and the Courts of Circuit. The European British
subjects were amenable to the Supreme Court for their crimes
and not to the Magistrates and Courts of Circuit. To obviate
the ill consequences which might result from the exemption in
favour of the European British subjects remotely situated
from Calcutta, the Magistrates were required to qualify
themselves by oath, taken before one of the Judges of the
Supreme Court of Judicature to act as Justices of the Peace.*

Cornwallis suggested payment of liberal salaries to the
various Judges and Officers engaged in the administration of

1. Following rules were enacted for the apprehension and conveyance to
Calcutta of the European British subjects, who rendered themselves
liable to criminal prosecution in the Supreme Court: The Magis-
trate on the information lodged on ocath, was to apprehend such
British subject, and after making without delay, such an inquiry into
the circumstances of the charge, as to satisfy his own mind of
there being grounds for trial, he was immediately to dispatch such
person in safe custody to the Presidency, there to be delivered over
to one of the Judges of the Supreme Court. On this occasion, the
complainant w;thils witnesses must also Flve security to repair to
the Presidency on or before the beginning of the trial, to prosecute the
accused. In case these persons, due to their poverty, were to be un-
able to ‘defray the charges of their journey, the Maglstrate was to

- report the same to the Government, .
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the person complained of. The nature of the charge laid
against the person was to be specified in the warrant,

Upon the prisoner being brought before the Magistrate,
he was to enquire into the circumstances of the crime alleged
against him, This examination of the accused was to be with-
out oath and was to be taken down in writing. The Magis-
trate was also to examine the complainant and other persons
who were stated to have knowledge of the crime with which
the person was charged. All these depositions before the
Magistrate were to be committed into writing.

If after all this inquiry, it manifestly appeared to the
Magistrate, that the crime alleged was never committed, or that
the suspicion against the prisoner was wholly unfounded, he
was to discharge the suspect forthwith.

If the offence committed turned out to be only petty,
the Magistrate himself could deal with it and award punish-
ment without any reference to the Court of Circuit. The
Magistrate was invested with power to hear and determine all
complaints for petty offences such as abusive language, or
calumny, inconsiderable assaults or affrays, and to punish the
same, when ‘proved, by corporal punishment, not ewceeding
15 rattans, or imprisonment, not exceeding the teym of 15 days.

If 1t appeared to the Magistrate that the crime committed
by the suspect was more serious and that there were grounds
for suspecting the prisoner to have been guilty thereof, he
was to cause the prisoner to be committed to prison, or held
to bail, according to the nature of the crime charged against
him, to take his trial at the next sitting of the Court of
Circuit, The Magistrate was to bind over the complainant
and the witnesses to appear and carry on the prosecution.

Persons suspected of having committed murder, robbery,
_ theft and house breaking were not to be admitted to bail.

The Magistrate, on receiving notice of the time when
the Judges of the Court of Circuit were expected to arrive at
the station, was to give public notice in his district requiring
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all persons discharged on bail, and all prosecutors and witnesses
to appear and to attend by the date fixed for the arrival of the
Court of Circuit,

On the arrival of the Judges of Circuit, the Magistrate
was to deliver them a calendar of all persons committed to
prison, or held to bail for trial, with copies of the charge
preferred against them, the depositions of the witnesses, to-
gether with all other proceedings held by him previously.
He was also to lay before the Judges of Circuit, separate lists
of all persons apprehended but discharged for want of suffi-
cient evidence, with their original proceedings in all cases.

The Magistrate was to make monthly reports to the'!
Sadar Nizamat Adalat specifying the persons apprehended, |
their names, dates of apprehension, and the orders passed |
thereon. :

All persons, Europeans as well as Natives, not being
British subjects, were amenable to the authority of the
Magistrate and the Courts of Circuit. The European British
subjects were amenable to the Supreme Court for their crimes
and not to the Magistrates and Courts of Circuit. To obviate
the ill consequences which might result from the exemption in
favour of the European British subjects remotely situated
from Calcutta, the Magistrates were required to qualify
themselves by oath, taken before one of the Judges of the

Supreme Court of Judicature to act as Justices of the Peace.

Cornwallis suggested payment of liberal salaries to the i

various Judges and Officers engaged in the administration of |

1. Following rules were enacted for the apprehension and conveyance to
Calcutta of the European British subjects, who rendered themselves
liable to criminal prosecution in the Supreme Court: The Magis-
trate on the information lodged on cath, was to apprehend such
British subject, and after making without delay, such an inquiry into
the circumstances of the charge, as to satisfy his own mind of
there being grounds for trial, he was immediately to dispatch such
person in safe custody to the Presidency, there to be delivered over
to one of the Judges of the Supreme Court. On this occasion, the

complainant with his witnesses must also give security to repair to
the l?residency on or before the beginnin ogthe trial, to prosecute the
accused. In case these persons, due to their poverty, were to be un-
able to defray the charges of their journey, the Magistrate was to
. report the same to the Government. . Ly
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criminal justice, otherwise ‘it cannot be expected that men of !
character, and ability will continue in these offices.” Liberal
allowances were proposed so that ‘their necessities may not
influence them to a deviation from the line of their duty.’ {

The new scheme of Criminal Judicature was expected
to entail an additional expenditure of Rs. 1,38,460/- per year.
Cornwallis pointed out that it had been his constant object
to make every reduction of the public establishments that
could be effected with propriety, but he went on to observe:
‘I need not remark that the strongest conviction of the necessity
of these arrangements could alone induce me to propose any
addition to them at the present period when our resources are
required for the support of a foregoing war. But it is bad
economy at any time to withhold the sums requisite for the
support of the establishments necessary for the administration of
justice.’ ) :

The new scheme was expected to produce happy results
in suppressing crimes and affording security of life and
property. Most daring robberies and other enormities were
daily committed throughout the provinces and it was requisite

nto put a stop to these disorders. The new establishmeats of
Courts of Circuit under the superintendence of the English

¢ Judges were expected to deal with the criminals in an effective
Fbut impartial manner. There was every reason to hope that
‘the murders, robberies and other criminal offences, will not
be more frequent than must necessarily be expected from the
vices and passions to which human nature is subject, and
which under the best ‘regulated government will always impel
some individuals to commit the worst of crimes.’

The introduction of the new Criminal Courts marked
the abolition of the last vestiges of the Nawab’s sovereignty.
The administration of criminal justice which had hitherto
been confined to the Muslim Officers working under the
supervision of the Nawab’s Deputy, hereafter, fell completely
in the hands of the English servants of the Company. In the
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new scheme no Indian officer except the Kazis and Muftis held
any responsible post.

The new scheme was based on the principle of checks 1l
and balances, so that there might be no room to doubt the
trials being conducted with ability and impartiality. The
Magistrates were to discharge important functions but subject
to the control of the Courts of Circuit. The Courts of
Circuit were to try all criminal cases, but in serious offences
meriting death sentence, final orders were to be passed only by
the Nizamat Adalat.

Lord Cornwallis had taken every care to see that the
new criminal judicature provided even-handed justice to all in
criminal cases and he thus extended adequate security of life
and property to the individuals.

ADMINISTRATION OF CIVIL JUSTICE—DEFECTS OF THE
SCHEME OF I737—NEED FOR A CHANGE

In 1793, Lord Cornwallis introduced his last instalment
of judicial reforms in Bengal, Bihar and Orissa, The new
judicial plen contained many radical innovations. It was a
definite break from the past in many respects. The scheme of
1793 is a standing testimony to the maturity of judgment, the
breadth of cutlook and the liberality of vision and conception
with which Cornwallis approached the task of judicial re-
construction in the last year of his governor-generalship in
India. This scheme forms the high water mark in the whole
of the Indian Legal History. This scheme was based on certain
postulates which to-day the civilized countries regard as
essential and fundamental for the organization of the
Judicature. '

Going back to the scheme of 1787, one would find that ~
the Collector in the district had been entrusted with very wvast |
powers. He exercised practically unlimited authority, without"
any effective restraint and control from above—it being
almost impossible to have any such control in those days of
inadequate means of communication. The scheme of. 1787
marked the culmination of the powers of the Collector; all
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strings of control in the district passed through his hands.
The most important feature of the system was the combination
of revenue administration with the dispensation of justice
in one and the same person—the Collector. As a result of this
fusion, the Collector secured unprecedented powers. As it
stood, nothing but the character of the Collector was any
real safeguard to the subjects, and a system which depended
only on the personal qualification and character of the
individual appointed to execute it, could hardly be healthy and
sound.

In course of time, Lord Cornwallis came to realise that
there was no class of men whom the Government should watch
with greater care, vigilance and jealousy, and on whom the
Regulations should have a stricter control, than the officers
entrusted with the function of collecting revenue. Such an
extensive trust for one single person provided every chance and

inducement for its misuse and abuse. Such a system could
not be allowed to remain in force for long. It could never
form a permanent feature of any country’s administrative
apparatus, There were inherent in it, seeds of decay, degene-
ration and oppression. It was due to these considerations that
Cornwallis came to the conclusion that the Courts of civil
justice ‘are in a state which calls aloud for remedy......

It was Cornwallis’ considered opinion that it was a
mistake to combine administration of revenue. with that of
justice. In 1793 he could say, ‘The vesting of the collection of
revenue and the administration of justice in the same person...
...has perhaps. contributed .more than any other cause to retard
the improvement of the country......”

The Collectors did not discharge their judicial functions
efficiently. They always regarded their work of collecting
revenue as primary, and the task of administering’ justice only
secondary. The Collector devoted all his energy and time to his
main assignment of the collection of revenue. He knew that
his failure or success as an administrator depended solely on
the efficacy with which he discharged the revenue work, All
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salaries and emoluments were annexed to the office of the
Collector of revenue. He received no salary as the Judge of the
Adalat of his district. He received a commission on the
amount of the collections of revenue. His functions in the
capacity of the Collector were constantly and continually open
to inspection. The monthly reports made by him of the state
of collections drew the attention of the Government. His
actions were commmended or censured according as his revenue
collections were good or bad., But so far as the work of
deciding civil causes was concerned, the Government did not
have any direct, apparent stake in the matter and so his failure
or neglect to discharge this work efficiently or diligently was
seldom brought to public notice; and when observed, the
multiplicity of duties the Collector had to perform was a
plausible plea for any delay or default in the administration of
justice.

The collection of revenue on which the Collector’s pro-—
motion, credit and future career so much depended, naturally
came to be regarded as the chief and foremost duty. The)
office of the Judge was regarded merely as an appendage to
that of the Collector. The obvious result was that judicial
work gave way, stood still or was at least suspended, whenever
it interfered with the revenue work. The Collector could not
be blamed on that account. Such was the predicament in
which he found himself placed, that he must either prefer his
revenue duties, or risk both his reputation or fortune. Neither
his exertions nor his omissions in his capacity of Judge met the
" public eye; but the least failure in realizing the revenue was
immediately noticed, and subjected his character to imputa-
tions, besides occasioning a diminution in his commission.

The results of such a system were unfortunate. The
duties of the Collector in other spheres rendered it impossible
for him to discharge adequately the trust of administering
justice. He performed his judicial business often in a
summary, irregular and unsatisfactory manner. The business
of the Diwani Adalats was much neglected. Thousands of
cases were left undecided every year, the greater part of which
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remained pending for years. The Collectors had no time to
attend to the judicial work and so many years often elapsed
before suits were brought to a decision. Such a delay was
ruinous to the suitors, defeated the ends of justice, and struck
at the very roots of the prosperity of the country.

Apart from the responsibility to collect revenue, the
Collector also took cognisance of cases arising out of public
revenue : and sat for this purpose in the Court of Mal Adalat
in the district. The Mal Adalats where important matters
relating to the revenue involving the rights of all the various
descriptions of landholders and cultivators of the soil were tried,
scarcely merited the appellation of courts of justice. All
complaints for oppressions and undue exactions in the collec-
tion of the revenue whether made by any Collector or other
person whatsoever were to be cognisable only by the Collector
himself. As the system operated, the Collector himself was
the Judge in his own causes. If the Regulations for assessing
and collecting the public revenue were infringed, the Revenue
Officers themselves must be the aggressors, and the individual
who had been wronged by them in one capacity, could never
hope to obtain redress from them in another capacity. The
landholders and farmers were very well aware of the weakness
of the Collector for collecting revenue, and so they invariably
brought forward the alarm of the failure of revenue to deter
the Collector from listening to complaints against their exac-
tions. The zemindars oppressed the ryots with impunity for
they knew fully well that the Collector would be inclined to
overlook the oppression in his anxiety to fill the treasury. The
undertenants of the zemindars, who were well acquainted with
the predicament in which the Collector was placed, instead of
considering him as an impartial judge, looked upon him as a
party against them from whom they expected no redress.
Every thing was rendered subservient to the collection of
revenue. ‘As it cannot be supposed that those who are most
likely to commit or connive at acts of injustice will afford
redress against themselves, nothing can be more preposterous
than to give the exclusive cognisance of all disputes between
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the proprietors and the cultivators of the lands to the Collectors
of revenue.” The powers of the Collector and his officers were
dreaded by the ryots. These officers were under no control
on the spot and against their exactions and oppressions no
effective redress was available. The authority vested in the
Collector excited terror in the minds of the people. It rendered
landed property of little value. Lord Cornwallis declared, ‘I
do not hesitate to pronounce that whilst this order exists,
improvement is not to be hoped for; and that the Regulations
which we are daily framing to promote the cultivation of the
country, and to raise the value of the landed property will be
scarcely known and still less felt by the body of the people.’t

Cornwallis was definitely of the opinion that the Collec-
tors should be gonfined exclusively to the function of collecting
revenue and that they should cease to have to do anything
with the decision of revenue cases. It was essential that all
causes arising out of public revenue should be decided by
persons uninterested in the collection of revenue so that they
could be expected to act impartially and fairly, and thus afford
adequate protection to the ryots.

Not only this, he was also of the opinion that to prevent
the abuse of power by the Collectors and other ewecutive
officers of the Government, the Courts of Justice should be
ready to punish oppressions and exactions, and the people
must be certain that the remedy would be effectual and
decisive and that it could be expeditiously obtained. The
executive officers were henceforth to exercise their powers
at their peril. The reasons necessitating such a proposition,
in Cornwallis’ own words, were : “The idea of the. . ..officers of
Government of being able to commit oppression with impunity
must be eradicated. The people will then feel themselves
secure in their persons and property, and a spirit of industry
will animate both the manufacturer and cultivator of the
land,,..’

1. Cornwallis’ Minute. Beng. Rev. Cons. 1793.
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Lerd Cornwallis realised fully well that the prosperity
and progress of the country deperded much on the security
and protection that the people enjoyed in respect of their pro-
perty and persons. He realised that the security and protec-
tion of person and property could not be had until there was
an effective administration of justice in the country. An effec-
tive administration of justice was not possible under the scheme
of 1787, He was convinced of the futility of that system. He,
therefore, took steps to introduce a new scheme in 1793. The

4 new judicial plan was based on the following postulates.

1. The Executive Officers were to be divested of judicial
powers ;

2. The function of administering justice was to be
vested in persons distinguished by their integrity and ability.
The dispensation of justice was to be their sole duly, their
attention not being distracted by any other public occupation ;

3. The business of deciding revenue cases also was to be
assigned to the Courts of Justice. The Collectors of revenue
were no longer to enjoy any judicial powers in any shape or
form ;

4. The Ewecutive Officers were io be placed under the
jurisdiction of the Courts of Justice, which could scrutinise their
actions and award suitable redress if they infringed the Regula-
tions, or abused or misused the powers conferred on them by
the Regulations,

™~ In the new scheme the Executive was not only separated

from the Judiciary, but was also placed under the jurisdiction of

the latter in so far as it might act in breach of the Regulations.

In this way the principle of ‘Rule of Law’ and ‘Administration
i according to Law’, or in other words the ‘Sovereignty of Law’
{_was definitely transplanted in the country.

[
SCHEME OF 1793 : SEPARATION OF EXECUTIVE AND JUDICIARY

The policy of divesting the Collectors of all judicial duties
including those of deciding revenue causes was given
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effect to by Regulation II of 1793, which 2bolished the Courts
of Mal Adalat or Revenue Courts, transferred the trial' of the
suits, hitherto cognisable in those courts, to the Courts: of the
Diwani Adalat and prescribed rules for the conduct of the
Collectors. The new policy indicated a radical departure from
the past. Since 1772—the day when the Company took upon
itself the administration of the Diwani functions—revenue cases
had always been within the cognisance of the Collectors of the
Revenue. It was for the first time now in 1793 that the busi-
ness of deciding revenue cases was transferred to distinct
tribunals which had nothing to do with the collection

of revenue.

The preamble of the historic Regulation summarised the
reasons which had led the Government to undertake this radical
reform: Measures were necessary to effect improvements in
agriculture; all questions between Government and land-hofders
respecting the assessment and the collection of the public reve-
nues. and the disputed claims between the latter and their ryots,
or other persons concerned in the collection of their rents, had
hitherto been cognizable in the Courts of mal adalat, or revenue
courts ; the Collectors presided in these courts as judges, and
appeals lay from their decisions to the Board of Revenue, and
ultimately to the Governor General in Council. ‘The proprie-
tors can never consider the privileges which have been conferred
on them as secure, whilst the revenue officers are vested with
these judicial powers.” The proceedings of these courts were
irregular, summary, and often ex parte ; the Collectors had to
suspend the exercise of the judicial functions whenever they
interfered with their financial duties. It was obvious that if
the Regulations for assessing and collecting the public revenue
were infringed, the revenue officers themselves must be the
aggressors, and that individuals who had been wronged by
them in one capacity, could never hope to obtain redress from
them in another. Their financial occupations disqualified them
for administering the laws bet ween the proprietors of land dnd’
their tenants.
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To remedy these defects, the preamble stated, the reverue
officecs must be deprived of their judical powers ; all
financial claims of the public, when disputed under the Regu-
lations, must be subjected to the cognizance of courts of
judicature. . . .

Accordingly, the above-mentioned Regulation made, inter
alia, the following provisions:

3. The collection of revenue payable to the Government
in each zilla was to be committed to a civil covenanted

servant of the Company to be known as the Collector ;
N
2. From May 1, 1793, the Courts of Mal Adalat, or

Revenue Courts, were to be akolished. The trial of suits which
up to this time had been cognizable in those Courts, ‘as well as
all judicial powers heretofore vested in the Chllectors of the
revenue’ were to be transferred to the Courts of Diwani
Adalat,

In this way, the distinction between revenue causes and
civil causes was abolished. No revenue officer was henceforth
to exercise any judicial powers,

U DIWANI ADALATS REORGANISED

Having thus separated the judicial and revenue functions,
and having confined the Collectors to their executive functions
exclusively, the next step taken was to reconstitute the Courts
of the Diwani Adalat in the mofussil. There was need for
making these Courts more efficient and independent, This
purpose was achieved by Regulation III of 1793.

The preamble to the Regulation stated the new policy
and the reasons which led the Government to adopt it in these
words : the Government by its Regulations had conferred
many valuable privileges and immunities on the natives of
Bengal, Bihar and Orissa, viz. preserving their indigenous laws,
protecting them in the free exercise of their religion, affording
them security to their persons and property ; benefits derived
from these Regulations would not be complete, ‘unless the
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judicial establishments for dispensing those Regulations are
framed upon principles which will render them the means of
protecting private rights and property....’

The preamkble continued : to ensure to the people, as far
as practicable, ‘the uninterrupted enjoyment of the inestimable
benefit of good laws duly administered’, the Government had
decided—(a) to divest itself of the power of interfering in the
administration of the laws and regulations in the first instance,
reserving only, as a court of appeal or review, the decision of
certain cases in the last resort; and (b) to lodge its judicial
authority in courts of justice, the judges of which should not
only be tound by the most solemn oaths to dispense the laws
and regulations impartially, but be so circumstanced as to have
no plea for not discharging their high and important trusts with
diligence and- uprightness,

The Regulation achieved the above-mentioned objectives
by making the following provisions :

¥ A Court of Diwani Adalat was instituted in each
district in the three provinces of Bengal, Bihar and Orissa, and
in each of three cities of Patna, Murshidabad and Dacca.

27 Each Court was to be superintended by a covenanted
civil servant of the Company. Each Judge was to subscribe to

a prescribed oath.

3« All natives and other persons, not British subjects,
were amenable to the jurisdiction of the Diwani Adalat.

The Court of Diwani Adalat was authorised to
take cognisance of all suits and complaints of a civil nature and
causes relating to revenue.

5. The Court was not to interfere in cases of criminal
nature. '

6. As usual, the Court of Diwani Adalat was to apply
Hindu or Mohammedan Laws to Hindus or Muslims respec-

tively in cases relating to marriage, inheritance, caste and other
religious usages and institutions. In other cases for which no

169



OUTLINES OF INDIAN LEGAL HISTORY

specific rule existed, the Judge was to act according to justice,
equity and good conscience.

7. Certain provisions were made to render the Court of
Diwani Adalat regular and efficient. No rule, order, proceed-
ing or decree was to be made, but on court days, and in the
open court. No Judge was to correspond by letter with
parties in causes pending before him. If a party in a suit or
any person amenable to the jurisdiction of the Court, had any
matter to represent to the Court, he was either to appear in
person and represent the matter in writing, or was to make the
representation in writing through an authorised vakeel.

Regulation IV enacted the rules which the Court of
Diwani Adalat was to observe for receiving, trying, and decid-
ing suits or complaints cognizable in it

/EXECUTIVE SUEBJECTED TO JUDICIAL CONTROL
f

The one very important proposition that Cornwallis had
put forth as the basis of the reforms of 1793 was to subject the
Collectors to judicial control. The Collectors—and for the
matter of that all executive officers of the Government—
were henceforth not only to be divested of judicial power, but
were also to be amenable for their acts to the Courts of
Judicature. The Collectors were to collect the public dues
subject to a personal prosecution for every exaction exceeding
the amount which they were authorised to demand on behalf of
the public, and for everv deviation from the Regulations
prescribed for the collection of it. All executive officers of
the Government were to be amenable to the Courts for acts
done in their official capacity in opposition to the Regulations.

This policy was put into effect by section X of Regula-
tion IIT of 1793. It ran, ‘Collectors of the revenue, and their
assistants and native officers, commercial residents and agents,
and their agents and native officers employed in the provision
of the investment, salt agents, and their assistants and native
officers concerned in the manufacture of salt, the Collectors of
the customs, and their assistants and native officers employed
in the collection of the customs, the mint and assay masters,
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and their assistants and native officers, are declared amenable
to the Zilla or City Court! in the jurisdiction of which they may
reside, or carry on the public business committed to their
charge, for any acts done in their official capacity, in opposition
to any regulation....’

Evidently this was a very important and remarkable
development in the Administrative System of India. Hitherto,
the revenue officials had not been amenable to any Court of
Justice for acts done by them in their official capacity. If they
committed any oppressive acts, the injured party had no means
of obtaining redress except the very uncertain, dilatory and
unsatisfactory method of petitioning the Board of Revenue or
Governor General in Council. Such petitions were generally
sent back to the Collector for his report, but obviously, an im-
partial inquiry and report could not be guaranteed if the com-
plaint was against either himself or his subordinates. Yet
upon these reports orders were passed. If the Collector or
his subordinates were censured and dismissed, the satisfaction
to the complainant was slight, and no security against the
repetition of oppressive acts was obtained. There was always
a danger that the Regulations of the Government would be
transgressed by the officers of the Government who being
servants of the State were apt to consider themselves above
the Regulations and used their authority for the purposes of
oppression. There was no security of person and property
under such a system. Now, for the first time in the history
of British India a Government Regulation laid down the
principle of the sovereignty of law. Under Sec. X of Regula-
tion III, the Collector was to be amenable to the Courts for
acts done by them against the Regulations. The Collector was to
be liable to pay damages to the injured party. This change in
the svstem, hoped Cornwallis, ‘will effectually prevent, in
future, the tyranny and oppression which has been so frequen-
tly exercised throughout the Country by native officers emp-
loyed in the collections, and compel the Collectors to adhere

1. i.e. Courts at Patna, Dacca, Murshidabad.
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strictly to the Regulations and instructions prescribed for their
guidance,’

Under Sec. X, Reg. IIT, not only the Collectors but also
all executive officers of the Government were to be amenable
to the Courts for their official acts and be liable personally for
violations of the Regulationf;_

BRITISH SUBJECTS VS, THE COMPANY'S COURTS

The British subjects residing in the interior parts of the
country for commercial purposes, might recover with facility,
and at a moderate expense, their claims upon the natives, or
other inhabitants of the Company’s territory who were amen-
able to the Courts of Diwani Adalat, by instituting a suit
against them in the Courts of the zilla or city in which they
resided. The natives of the country, however, hdd no reciprocal
means of obtaining redress against such British subjects,
because they were amenable only to the Supreme Court of
Judicature at Calcutta, and to obtain redress against them the
suit had to be brought in that august body. The natives, with
whom the British had extensive dealings, in fact, suffered
much as a result of this arrangement, They were preclud-
ed practically from all redress in the event of their being
wronged by the British, as it was obviously impracti-
cable for the generality of persons to quit their families and
occupations, perform a journey probably of several hundred
miles, to sue for small demands in a Court, proceeding and
deciding according to laws and in a language with both of
which they were unacquainted, and at an expense that the
opulent only could afford.

The situation was very inequitable. To provide to the
British subjects the benefit of local courts in recover-
ing what was justly due to them from the native inhabitants,
without being themselves bound to observe and fulfil the .
claims due to the natives, was manifestly inconsistent with the
ends of justice. In the words of Cornwallis, ‘to render the
remedy of the weak against the strong so difficult, whilst the
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former are enabled to obtain redress against the latter with
such facility, is both unjust and impolitic.’

To redeem this situation, Section IX of Regulation III
of 1793 provided that the Courts of Diwani Adalat would have
jurisdiction over all British subjects, so far as not to allow them
to reside at a greater distance from Calcutta than ten miles, un-
less they executed a bond to render themselves amenable to the
Courts in all suits of a civil nature that might be instituted
against them by the natives, in which the amount claimed
did not exceed five hundred rupees.

This provision was very valuable to the natives in so far
as it provided them with a sort of security against the oppres-
sions of British subjects. It may, however, be noted that
if the value of the claim against the British subject exceeded
five hundred Tupees, it could be instituted only in the Supreme
Court and not in the Company's Diwani Adalat.

THE GOVERNMENT AND THE CTOURTS

Cornwallis went even further. All disputes between the
Government and individuals were to be placed before the
Courts for scrutiny and determination. He proposed, ‘where
Government is a party with its subjects regarding property, it
should submit its rights to be tried through the medium of
its officers in the courts of justice’. This ebject was achieved by
Regulation III. In its preamble, it was stated that the ‘Govern-
ment itself, in superintending these wvarious branches of the
resources of the state, may be precluded from injuring private
property, they have determined to submit the claims and
interests of the public in such matters, to be decided by the
courts of justice according to the regulations, in the same
manner as suits between individuals’. Section XI of the Regu-
lation conferred this privilege of bringing actions against the
Government on all those who thought themselves injured and
aggrieved under the Regulations enacted by the Government.

COURTS OF APPEAL
Hitherto, appeals from the Courts of Diwani Adalat used
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to lie to the Sadar Diwani Adalat at Calcutta in all cases over
Rs. 1oc0. There was no other tribunal nearby to which the
parties could go for redress if they thought themselves aggriev-
ed by the decisions of the Diwani Adalats. The system was
very inconvenient. Individuals residing in the interior parts of
the country were thus required to travel long distances to proce-
ed to Calcutta to prosecute the appeals. Moreover, they had to
engage a vakeel at a heavy expense for the special purpose of
prosecuting an appeal before the Sadar Adalat. In addition to
this, they had to incur other authorised charges and expenses
which necessarily attended the carrying on a law process in a
Court situated at so great a distance. The result of all this was
that many persons in weak financial position, or those whose
pre-occupation prevented their travelling to Calcutta in person,
had to submit to the decisions of the Diwani Adalats by which
they deemed themselves injured and had to go without any
appeal even in those cases which were appealable., It was,
therefore, very necessary to institute some intermediary Courts of
Appeal, in between the Sadar Diwvani Adalat at the top, and the
Courts of the Mofussil Diwani Adalats at the bottom, so that
persons considering themselves injured by the decrees of the
lower courts might have an appeal to a respectable court al-
most on the spot,

Moreover, the great distance rendered it impossible for
the Government and the Sadar Diwani Adalat to control the
conduct of the Judges of the Mofussil Diwani Adalats. The
establishment of the proposed additional Courts of Appeal was
bound to obviate this defect also.

In addition to these evils arising from the local situation
of the Sadar Diwani Adalat, the Court being composed of the
Governor General and members of the Council, could net sit
regularly ; they could not dispose of judicial business expedi-
tiously as they were busy in other matters of State. Moreover,
it was necessary to restrict appeals to the Sadar Court so as to
prevent a greater number of appeals coming before it than the
general administration of public affairs made it possible for the
Governor General and his Council, to hear and dispose of.
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Before 1793, therefore, all decisions of the Courts of Diwani
Adalats were final up to Rs. rooo. In this way, a large num-
ber of suits instituted in the Diwani Adalats were not appeal-
able ; many persons, whose claims did not exceed rupees one
thousand—and they were usually poor people—were practically
forced to remain content with what the Mofussil Courts had
decided in their cases, and many a time, these decisions happen-
ed to be erroneous and unjust.

In 1793, the jurisdiction of the Diwani Adalats had been
enlarged so as to cover not only civil causes, but also revenue
causes and suits against public officers and the Govern-
ment. It was, therefore, thought expedient, in the interest of
prosperity of the country, ‘that all persons, .especially the
cultivators of the soil, the traders, and manufacturers, and
other classes of*the lower and most industrious orders of the
community in the different parts of the provinces, who may be
dissatisfied with the decisions of those courts, should have an
appeal to a higher court to which they can have ready access ;
and that this court should be so constituted, that they may
lock up to it with confidence for speedy redress against unjust
and erroneous decisions.” The intermediary Courts of Appeal
were to provide security to the Government for due execution
of the Regulations, They were to act as the barriers to the
rights and property of the people, who would thus come to
have a general confidence in the efficacy and effectiveness of
the country's judicial system.

Regulation V of 1793, therefore, instituted four Provin-
cial Courts of Appeal, which were to have their seats at Patna,
Dacca, Calcutta and Murshidabad.

Each Court was to be superintended by three English
Judges, being the civil covenanted servants of the Company.

The functions of these Courts of Appeal were :

(a) To trv such suits as should be transmitted to them
for the purpose by the Government and the Sadar
Diwani Adalat.
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(by To receive original suits or complaints which a Judge
of the Court of Diwani Adalat might have refused to
receive or proceed in, and to cause such Judge to
hear and determine the same.

(c) To receive charges of corruption against the Judges
of the Diwani Adalats, and to forward them to the
Sadar Diwani Adalat and to report to the same
Court whenever it should appear to them that any
Judge of the Diwani Adalat had neglected his duty.

(d) To receive and try appeals from the Diwani
Courts within their territorial sphere, if preferred
within three months. All decisions of the Diwani
Adalats, irrespective of any monetary value, were to be
appealable to the Provincial Courts of Appeal.

The suitors thus secured a general right of appeal,
whereas, formerly, only suits involving at least Rs. 1000 could
be taken to the Sadar Diwani Adalat.

The decrees of the Provincial Courts of Appeal were to be
final in all cases involving one thousand rupees or less.

At least two Judges were to hold the Court.

Many other ancillary provisions were made to ensure
regular and proper working of these Courts of Appeal.

The Provincial Courts of Appeal were to act not only as
appellate courts, pure and simple, but were also to exercise some
supervisory functions over the Diwani Adalats. The view of
Cornwallis was to make these Courts very respectable in the
esteem of the people. The offices of the Judges of these Courts
were to be regarded as the first in importance in the civil line.
Person seslected to fill them should be distinguished for their
integrity, ability, and knowledge of the manners, customs and
languages of the natives. These Courts, it was hoped, would
give security to property and afford protection to the people ;
and their weight and influence was expected to contribute
greatly to the vigour and stability of the internal Government
of the Country. '

176



JUDICIAL MEASURES OF LORD CORNWALLIS
+ THE SADAR DIWANI ADALAT

As usual, the highest Court in the judicial hierarchy was
the Sadar Diwani Adalat, which had already been in existence
since 1772. This Court was to consist of the Governor
General and members of the Council as Judges. The main
functions of the Court were two, viz, to receive appeals
from, and to watch and superintend the functioning of, the
lower Courts.

The Sadar Diwani Adalat was to hear appeals from the
newly constituted Provincial Courts of Appeal in all cases where
the subject matter involved exceeded one thousand rupees. The
decisions of this Court were final in all suits, subject to the
right of appeal, as conferred by the Act of Settlement 1781,
to the King in.Council in all cases of a value of, or exceeding
£5000.!

The powers of the Sadar Diwani Adalat in relation to its
functions of supervision, inspection and control of the
lower Courts were to be as follows :

‘u(a) It might receive any original suit or complaint ‘“which
may be cognisable in any Zilla or City Court’, and
command the Judge of such Court to hear and
determine the same. This could be done if the party
concerned satisfied the Sadar Court that the parti-
cular Judge of the Mofussil Diwani Adalat refused
or omitted to proceed in it, and that the complainant
then applied to the Provincial Court of Appeal of
the Division and that such Court also omitted or
refused to give him any relief.

‘d:) It was authorised to receive any appeal from the
decision of the Mofussil Diwani Adalat, ‘which may
be cognisable in any Provincial Court of Appeal,’
and direct such Provincial Court of Appeal to
receive the particular appeal and proceed to hear and
determine it, provided the party satisfied the Sadar

1. See page 116
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Court that the Provincial Court omitted or refused to
receive or proceed in it.

(¢f It was authorised to receive charges of corruption
against the Judges of the Mofussil Diwani Adalats or
the Provincial Courts of Appeal. The Sadar Court
could itself try the charge; if the charge be against the
Tudge of a Mofussil Diwani Adalat, the Sadar Court
might order the Provincial Court of Appeal to try the
charge ; if the party accused happened to be a Judge
of a Provincial Court of Appeal, the Sadar Court
might issue a special commission to three or more
Judges of the other Provincial Courts, to try the
charge; or the Sadar Court might request the
Governor General in Council to prosecute the party
accused in the Supreme Court of Judicature. '

If the charge was established, the Governor General in
Council might either remove such Judge from his office, or
suspend him from the service of the Company, or might pass
such orders as ‘may appeal to him proper’,

Undoubtedly, the functions of supervision and inspection
, over the lower Courts, exercised by the Sadar Diwani Adalat,
were very necessary to keep the Judges of the lower Courts
in the straight and difficult path of administering law and pure
justice effectively, efficiently and impartially.

Regulation VI of 1793 made many other procedural rules
to enable the Sadar Diwani Adalat to discharge its functions
properly and regularly. -

ok

SUBORDINATE CIVIL JUDICATURE

It would have been practically impossible for one
Court of Diwani Adalat in a district to cope with the
bulk of business arising there, The District Judge was an
English servant of the Company; it was expedient, therefore, that
he did not consume the whole of his time in petty cases at the
cost of cases of importance. To save the District Diwani
Adalat from being congested with work of a petty nature, it
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was requisite to divert petty causes to some subordinate judicial
agency in the district so that the District Judge might be better
able to attend to suits of importance and magnitude without
much delay.

Moreover, only one Court in a district would have been
very inconvenient to a large number of persons living in the
interior, far from the seat of the Adalat, who must
travel long distances in quest of justice, in all sorts of
cases—major as well as minor—thus wasting much time and
energy. Concentration of tribunals at one point in the district
could not have possibly met the needs of the people.
What was needed was a system of subordinate Courts
interspersed throughout the district. Cornwallis paid due atten-
tion to this aspect of judicial organisation. Regulation XL of
1793 made provisions in this respect. In the preamble of this
Regulation, the following reasons for the creation of a subordi-
nate judiciary were cited :

‘There being but one established tribunal in each Zilla
for the trial of causes, the parties in the most trivial suits,
wherever they may reside, are often obliged to repair in person
to the place at which the court is held, and to attend on it until
the suit is decided. Besides the expense and inconvenience
necessarily resulting to the parties themselves from quitting
their employments, and proceeding to a distance from their
habitations, greater hardship is experienced by their witnesses,
who, notwithstanding they may be uninterested in the issue of
the suit, are obliged, excepting in particular cases, to attend
the court in person, to the great detriment of their private
affairs. In addition to these evils, the numerous petty suits
filed both in the city and the zillah courts occupy the great-
er portion of the time of the judges, protract the decision of
causes of more importance, and obstruct the general ad-
ministration of justice. To relieve the courts, as far as may be
practicable, from the trial of these petty suits, to afford the.
parties an opportunity of obtaining an adjustment of them,
withouat subjecting themselves or their witnesses to the injurious
consequences above stated, and to expedite the decision of
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causes of every description,” it was necessary to institute some
subordinate courts.

Thus to bring justice near the homes of the people,
and to promote the speedy administration of justice generally,
Commissions were to be issued to certain individuals authorising
them to try and determine suits not exceeding fifty rupees in
amount or value. The Commissioners were to be known as
Munsiffs. No Commissioner was to be removed from the office
during the period his commission ‘may be declared to be in
force’, without sufficient cause being proved to the satisfaction
of the Sadar Diwani Adalat.

The number of Commissioners to be selected in each
zilla was to be such that no defendant mighit be under the
necessity of going, wherever he might reside, to a greater dis-
tance than five coss to answer any suit preferred against him.

The Commissioners were to be selected out of land-
holders, farmers, tehsildars etc... ..

Suits could be instituted directly before the Munsiffs.
The Munsiffs were not to have authority to execute their own
orders or decrees. They had to submit their proceedings to
the District Diwani Adalat, which alone could execute their
orders. These provisions had been made with 2 view to pro-

vide against miscarriage of justice and abuse of judicial powers
by the Munsiffs.

All decisions of the Munsiffs were appealable to the Dis-
trict Adalat, a second appeal lying to the Provincial Court of
Appeal.

As these Munsiffs were not lawyers their decisions were
to be set aside not for want of form or irregularity, but on
merits only,

The Commissioners were punishable by the Sadar Diwani
Adalat for corrupt, oppressive or unwarranted acts.

These Munsiffs did not constitute any regular salaried
service of the Company. They were honorary Judges, who
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received no remuneration for discharging these judicial func-
tions. The scheme of 1793 did not allow Indians to act as
District Judges. All such judicial offices were to be filled by the
English. It was only as Munsiffs that the Indians could exercise
any judicial functions. The Indian could not, therefore, take
cognisance of any civil suit beyond the limit of fifty rupees.

The institution of Munsiffs was useful and beneficial,
Their Courts, interspersed as they were throughout the district,
obviated the necessity of the people travelling long distances
to secure justice in suits of small value. The absence of these
courts would have amounted to a denial of justice to a bulk of
the population, which neither had the capacity nor the inclina-
tion to spend time, money and energy in undertaking long and
arduous journeys, along with witnesses, not once but, perhaps,
several times, These Courts mitigated congestion in the
main District Court, which, otherwise, would have been over-
whelmed with judicial work of a petty nature.

A defect in this arrangement was the honorary character
of the Munsiffs which rendered them susceptible to corruption
and bribery.

Further, the selection of Munsiffs was to be confined
only to landhaclders, land farmers or their agents. Even though it
had been realised that ‘the proprietors can never consider their
privileges which have been conferred on them as secure, whilst
the revenue officers are vested with these judicial powers,” it ap-
pears to be somewhat paradoxical, as to why the vesting of
judicial powers in the zemindars was not regarded as objection-
able on the same score. Vesting of judicial powers in the
land-holders was inconsistent with the basic postulates on
which the scheme of 1793 was based, and due to which the
Collectors had been deprived of their judicial powers.

It is true that it was necessary to establish subordinate
civil courts in the interior of each district. These courts could
not possibly be staffed by Englishmen or the regular servants
of the Company. Considerations of cost ruled out such
a possibility. So it became necessary that Indians of authority
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and integrity should have judicial powers to dispose of petty
civil cases. But, why were such powers vested exclusively in
the zemindars? Perhaps, the Government was induced to adopt
this course because of its desire to strengthen the hands of
zemindars so that they might have adequate powers to realisz
the rent expeditiously from their tenantry. The idea of placing
the zemindars in a position of authority over their tenantry, so
as to enable them to discharge their revenue obligations punc-
tually, led the Government to co-ordinate the land-holders in
the scheme of administration of civil justice even though it was
inconsistent with the basic propositions.

REGISTRAR'S COURT

Each Court of Diwani Adalat was to have an estab-
lishment of ministerial officers. Each Court was to have a
Registrar or Register, who was to be a covenanted servant of
the Company. To avoid congestion in the Court, to prevent
the time of the Judge from being consumed in petty suits,
and, consequently, to enable him to attend to suits of
importance and magnitude with greater expedition, Section VI
of Regulation XIII of 1793, empowered the Judge of the
Diwani Adalat to authorise the Registrar of the Court to
try and decide suits for money or personal property up to a value
of two hundred sicca rupees, or of malguzary land the annual
produce of which did not exceed two hundred sicca rupees.

The Registrar was to sign the decree passed by him.
The decree was also to be countersigned by the Judge to denote
his approbation of it, and the decree was not to be considered
valid unless it was so countersigned.

COURT FEES ABOLISHED

Cornwallis was too anxious to throw open the gates of
courts to all, He, therefore, removed many restrictions on
litigation, the most conspicuous of which was the deposit of
court fees.

Sections 44 and 45 of the Regulation of 1787 had
required every person instituting a suit in a court to pay
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court fees at the rate of 2 to 3 per cent according to the
following sliding scale:
On sums not exceeding 1000 rupees....5%
4 % % 500D 3. viawd e
o e it 10600 4  +..+3%
And all sums exceeding 10,000 o, ....2%

This provision was enacted with a view to check the
supposed litigiousness of the people. But the number of causes
pending in the several courts was a proof that it had been
ineffective to produce the intended result. On the other hand,
the monetary levy had often been the cause of much in-
convenience and hardship to the suitors, who often regarded it
as oppressive and obnoxious. A person having a claim to
prefer but unable to raise the requisite amount of the deposit,
had no alternative but to forgo his claim; and in this way
there was a denial of justice.

In addition to the deposit taken by the Government, the
party was compelled to pay some other authorized charges of
the court, the fees of the vakeel and other unavoidable
expenses attending a suit. Litigation thus was a very costly
proposition.

The imposition of the court fees had been justified by
many on the ground that it discouraged litigation. These
persons regarded the people of Bengal, Bihar and Orissa as
being litigious by nature for thousands of cases remained
pending in the Courts. It was apprehended that in the
absence of court fees the number of suits coming before the
Courts would rise enormously. Cornwallis, however, did not
agree with this view. To him ‘the tax’ which ‘the people
were obliged to pay for having justice administered to them
debarred many persons from recovering their rights.” People
were not litigious in his view. He ascribed the large number
of pending cases to ‘dilatoriness and inefficiency of the
administration of justice’. In his opinion ‘these evils can
only be remedied by speedy and impartial decisions, and
punishing the litigants according to the circumstances of the
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case, and not by imposing a fine upon all suitors indiscrimi-
nately, and then allowing their causes to remain for years un-
decided.’

Under the scheme of 1793, suits were expected to be
decided expeditioﬁsly because the Judges were to devote their
whole time to the task of administering justice without being
distracted by any other public engagement. Cornwallis thus
thought it to be expedient to discontinue the exaction of court
fees on the institution of suits.

Under the new dispensation, therefore, no plaintiff was
required to deposit any fees on filing his suit in the Court for
decision.

The gates of Courts of Justice were thus opened to
all, rich or poor alike. 7

CRIMINAL JUDICATURE

The criminal judicature of the country had been com-
pletely re-organised by Lord Cornwallis in the year 1790. In
1793, therefore, when the new scheme for the administration of
civil justice was put into force, not many changes were intro-
duced in the criminal field, Certain provisions, however,
were made to integrate the scheme of criminal judicature with
the new scheme of civil judicature. The reforms of 1793 had
necessitated certain readjustments in the former scheme of 1790,
and they were duly carried into effect by Regulation IX of 1793.
The Regulation practically re-enacted with minor modifications
and amendments all the provisions of the Regulation of Decem-
ber 3, 1790.

1. Under the scheme cf 1790, Collectors were to act as
Magistrates. Under the new dispensation of 1793, Collec-
tors were envisaged merely as executive officers, devoid of all
judicial powers. They had been deprived of their judicial
powers in civil and revenue cases. Consistent with this policy
they were deprived of the magisterial functions also. The
Judges of the Courts of Diwani Adalat were henceforth to hold
the office of the Magistrate. The procedure to be used by
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them in the discharge of the office of Magistrate was to be the
same as was laid down in 1790. '

2. Four Courts of Circuit, consisting of two English
Judges each, were established in 1790 for the trial of criminal
offences in the provinces of Bengal, Bihar and Orissa. In 1793,
Cornwallis established four Provincial Courts of Appeal to
hear appeals from the decisions of the Courts of Diwani Adalat,
To integrate the two systems of civil and criminal justice, the
twofold functions, those of Circuit and Appeals, were combined
to be performed by the same set of Courts. The Judges of
the Provincial Courts of Appeal were to hear appeals from the
Diwani Adalats. The same Judges were to go on circuit to try
the criminals in the districts. In 1793, there thus came into
existence four Courts of Appeal and Circuit in the provinces of
Bengal, Bihar*and Orissa.

No other change of any substance was made in the pro-
cedure or the constitution of the Courts of Circuit.

The constitution, powers and working of the Sadar
Nizamat Adalat were left untouched. And, in all other res-
pects, the scheme of criminal judicature as laid down in 1790
was to continue in operation.

THE LEGAL PROFESSION.

Another very useful, wholesome and interesting institu-
tion created by Cornwallis in 1793 was the regular profession
of lawyers or vakeels. For the first time, steps were taken to
organise the legal profession on sound lines by means of Regu-
lation VII of 1793.

The practice hitherto followed in the country by the
suitors was either to appear in person to plead their causes or
appoint such agents for this purpose as they thought proper.
The persons deputed for this purpose usually used to be the
servants or dependents of the parties. Such persons knew
nothing of the constitution, forms and practice of the courts,
They had no adequate knowledge of either the Hindu Law,
the Mohammedan Law or the Regulations of the Government.
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They being unaccustomed to judicial proceedings, protracted
the trials by producing unnecessary exhibits, stating irrelevant
questions to the witnesses, and summoning unnecessary persons
to give evidence, whose testimony was not essential to the
development of the merits of the case. More often, such per-
sons were exposed to the intrigues of the ministerial officers,
who harassed them and extorted money from them, by an
abuse of authority in the execution of the common process of
the courts. The agents deputed to plead causes being mostly
ignorant of law and procedure were incapable of urging the
best arguments in support of the claims of their constituents,
or of judging whether the decisions and proceedings of the
courts were conformable to the laws and regulations or other-
wise. The ignorance of the agents was chiefly responsible for
the voluminous and irregular records of facts that were daily
submitted to the Sadar Diwani Adalat.

Of course, there were certain persons who followed the
profession of vakeels to obtain their livelihood and appeared in
courts of justice on behalf of their clients. They, though het-
ter acquainted with law and procedure of the courts than the
private agents of the parties, were equally unfit for the purpose.
They were generally persons of low character. They had no
reputation to lose by misconduct. They were often bribed by
the opposite party to betray the cause of their constituents. If
detected in bad conduct in one court, they could move to an-
other. They assumed and relinquished the occupation, with-
out informing the courts in which they practised. There were
no rules to regulate the profession. The allowances of these
vakeels were not fixed by Regulations. Their demands
were generally exhorbitant. It was in their interest to protract,
instead of expediting the decision of the suit, as their salary
ceased with its termination.

Under such circumstances speedy and impartial adminis-
tration of law and justice was imrpossible. Often there were
intrigues and injustice. Cornwallis appreciated that ‘weak indeed
must be the administration of justice in a country where there
are no such establishments. Whoever has had any experience
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in the judicial proceedings of this- country, must be sensible
how much both the judges and most of the suitors stand in
need of.them (professional lawyers)’. For an impartial and
efficient administration of justiceit was necessary to have a
well regulated legal profession. To tone the administration of
law and justice up, to enable the courts to dispense justice
properly and efficiently, to make it possible for the people to
obtain justice and to improve the quality of justice dispensed by
the courts, it was ahsolutely necessary to make the pleading of
causes a distinct profession. Daily, the Government made
Regulations touching, in many Important respects, the people,
their property and their privileges. The great body of people,
due to their pursuits and occupations in life, could not possibly
attend to their own' causes in the courts. They could not
acquire a sufficient knowledge of the laws and Regulations and
so could not plead their causes effectively. A well regulated
profession, consisting of men of character and education and
versed in the laws and Regulations, was absolutely necessary in the
interests of justice. A pleader of this description was expected
to urge the best arguments in favour of his clients. It was
necessary in the interests of justice that arguments, for and
against a claim were stated to the Judge, whose judgments
could not then err, and if they did, there was every probability
of the error being corrected in the higher courts. A licensed
vakeel would not only inform the Judges by his pleadings,
but also was a great check upon their conduct. No act of
partiality or deviation from the laws could escape his notice or
fail to be exposed. He would lay the Judges under the necessity
of making themselves acquainted with the laws and Regulations,
and of administering them impartially.

With this in view, Regulation VII of 1793 made many
rules to govern and regulate the profession of lawyers. The
various Courts were to appoint these pleaders under sanads to
be issued by the Sadar Diwani Adalat. Every pleader was to
take an oath for faithfully executing his duties. Care was to be
taken that persons of good character, liberal education and
versed in the knowledge of Hindu and Mohammedan Laws
only were admitted to this profession.,
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Pleaders convicted of promoting and encouraging litigious -
suits, or of frauds, or of gross misbehaviour, were to be sus-
pended. The Court taking such action was to report the
matter to the Sadar Diwani Adalat, which could fine the
pleader, dismiss him or allow him to resume his practice. The
vakeels were not to be dismissed for misconduct unless proved
to the satisfaction of the Sadar Diwani Adalat. This safeguard
was essential to secure that the pleaders were not deterred from
pleading causes of their clients with becoming freedom. A
security of tenure was necessary to them. They could also be
dismissed for incapacity, misconduct in the discharge of public
duity, or gross profligacy or misbehaviour in private life, proved
to the satisfaction of the Sadar Diwani Adalat.

The lawyers were to charge very moderate fees, a
schedule of which was laid down by the Regulation, They were
prohibited from demanding or accepting from their principals
any fee or sum of money, or any goods or effects for pleading
their causes besides the tees authorised, under pain of dismissal.

Vakeels wilfully delaying the suits of their principals for
their own advantage were to be liable to a prosecution for
damages ; and if convicted, they were to be dismissed from
the Court and disqualified from acting as vakeels in future.
Suitors were at liberty to prosecute the vakeels in the Courts
for any fraudulent or bad practices.

To safeguard the interests of the clients, and to protect
them from exploitation at the hands of the lawyers, the Regu-
lation laid down that the pleaders were not to realise their fees
directly from the clients, The Courts were to collect their fees,
as a part of the decree passed by them, and pay them to the
lawyers. The fees of the lawyers were added to the bill of the
costs that the defeated party had to pay, the total amount being
included in the eventual decree.

NATIVE LAW OFFICERS
As usual, all the Courts established under the Regulations

of 15793, consisting of the English Judges, were to be assisted by
the native Law Officers, Pandits, Kazis and Muftis, who were to
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expound the principles of the personal laws applicable to the
cases before the Courts. These Law Officers played a leading
role in the actual administration of justice. It was, therefore, es-
dential for the due administration of justice that the Law Offices
in the Courts should be held by men of integrity, well versed in
the laws, and that they should be so constituted, as to render
persons possessing the requisite qualifications, solicitous
to obtain them, and to afford every encouragement to such
persons, when appointed, to continue to discharge their duty
with uprightness. It was likewise necessary upon general prin-
ciples that the Law Officers should be subject to penalties for
misconduct, so that they might be deterred from abusing their
important trusts. To achieve these objectives, Regulation
XII of 1793 enacted certain provisions.

The Law Officers of the Sadar Diwani Adalat, the Sadar
Nizamat Adalat, the Provincial Courts of Appeal, the Courts of
Circuit and the Courts of Diwani Adalat, were to be ap-
pointed by the Governor General in Council. They were
awarded a security of tenure of office, for henceforth they were
not to be dismissed except for incapacity, misconduct in the
performance of public duty, or for any act of flagrant profligacy
in their private conduct, proved to the satisfaction of the
Governor General in Council.

The Law Offices were to be conferred on persons well
versed in the laws, and of unblemished moral characters. All
these Law Officers, on appointment, were to take an oath. Rules
were made to regulate the proceedings in connection with
charges of corruption or extortion preferred against the Law

-Officers. In the first instance, the Court to which the guilty
officer happened to be attached was to take cognisance of the
charge. An appeal could go up to the Sagar Diwani Adalat.

In all such cases, the final authority to take any action lay only

with the Governor General in Council.

LEGISLATIVE METHODS AND THE FORM OF REGULATIONS

The Regulations passed by the Government were usually
drawn without any particular form. They existed partly in
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British Government, was to come into existence. Such a Code
was to be very helpful in the general administration of justice
in the country. It would facilitate reference to the different
Regulations. Every person engaged in the work of the ad-
ministration of justice would thus be able to know the relevant
law without much difficulty.

To enable the general public to understand the provisions
of the Regulations, it was ordered that every Regulation should
be translated into the Persian and the Bengali languages. The
translator was ‘to translate the regulations into plain and easy
language, and in all possible cases to reject words not in com-
mon use’.

The celebrated Regulation XLI of 1793 thus started
the process of compilation of the Regulations into a Code. It in-
augurated the era of what may conveniently be called as the
system of ‘Regulation Law’. The Regulations henceforth were
to be framed on the same lines as the Acts of the Parliament
in Great Britain. This step indicated a great effort towards
making the laws certain, definite, easily traceable and ac-.
cessible to all.

/ CORNWALLIS V., HASTINGS

Cornwallis’ measures in a way indicated the culmination
of the process that had been initiated by Hastings. Hastings had
decided in 1772 to assume full responsibility for the Govern-
ment of Bengal, to implant the sovereignty of the Company in
the constitution of the Province, and thereby to abolish the mis-
taken system of dual government which had been introduced by
Clive in 1765. Cornwallis’ judicial reforms completed this
constitutional chanpe. In 1772, Hastings had assumed the
entire responsibility for administering civil justice. But he had
not, however, introduced many reforrns in the sphere of criminal
justice. To a great extent, he left the indigenous machinery of
criminal judicature intact. The function of arresting criminals,
however, had been entrusted to the English Magistrates in the
districts. In 1781 he had also established a sort of supervisory
control over the criminal judicature through the office of the
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Remembrancer of the Criminal Courts. Cornwallis’ measures
in this direction constituted only the next step. Cornwallis had
done in the criminal field what Hastings had done in the civil
sphere much before.

The separation of revenue administration from civil
jurisdiction—the most important feature of the scheme of 1793—
had been foreseen, and even partially implemented, by Hastings
through his plan of 1780.! The Judges whom Hastings ap-
pointed in 1780 to preside over the Civil Courts were wholly
unconnected with revenue affairs. The bifurcation of functions
was only partial, as the Collectors and not the Diwani Adalats,
were authorised to decide cases relating to revenue. In
1793, Cornwallis was successful in implanting the principle of
complete divorce between the Executive and the Judiciary.
Henceforth, the Courts and not the Collectors, were to take
cognisance of revenue cases—an important step, more progres-
sive than what Hastings had effected. And Cornwallis’ measure
of subjecting the Executive to the judicial control, was some-
thing which Hastings had never contemplated. It was Corn-
wallis who for the first time enunciated the principle of the
‘Sovereignty of Law’, and gave it a practical shape. He made
it a living principle, and on this foundation he erected the
super-structure of the mosaic of the Indian Administrative
System.

™ 'APPRAISAL OF THE S¥STEM OF 1703

The judicial arrangements of 1793 were expected to cost
an additional sum of four lacs of rupees. Cornwallis did not
wait for the sanction of the Company to his proposed reforms.
He carried them out on his own initiative and responsibility.
He was thoroughly convinced of the necessity, urgency and the
expediency of reforming the then existing judicial system in the
provinces of Bengal, Bihar and Orissa, Cornwallis was about
to return home. He was anxious to put his proposals in the
final shape and working order. He did not want to leave India
without effecting reforms in the judicial sphere. Had he referred

1. See page 131,
192



JUDICIAL MEASURES OF LORD CORNWALLIS

the proposed arrangements to the Directors much time would
have elapsed before he could have known their decision, and
he could not possibly wait for all that period. Due to the pecu-
liar circumstances of the situation, Cornwallis found himself in
a predicament, and he ultimately decided to act on his own
initiative, ‘Having during the corsiderable period’, observed
Cornwallis, ‘that I have presided over their affairs had ample
opportunities of observing how inefficient the various arrange-
ments of former governments have proved to establish a system’
for governing this country conformable either to the liberal and
humane spirit or the real interests of the British Nation, I have
considered it to be one of the most valuable services which I
could render to the Company to devise remedies for such perni-
cious defects, and to propose that no further time should be lost
in applying them.” He persuaded himself with the thought that
the Court of Directors must be sensible that ‘no motive could
have induced me to undertake a laborious and complicated
arrangement at the close of my administration, but a conviction
of its being essential for the national honour and the future
prosperity of their dominions'.

The question of increased expenses that the proposed re-
forms entailed was a ticklish one. Cornwallis realised that the .
Company was in no temper to incur additional expenses and
that, on the other hand, it wanted to reduce the cost of adminis-
tration in India. But Cornwallis did not agree with this view.
He was in favour of giving Bengal an honest, efficient and im-
partial judicial machineryv. He knew very well that the future
prosperity of the country depended to a very great extent on
the kind of justice that was' meted out to the people by the
Courts. A regard for the honour and interest of Britain forbade
him to resist considerations ‘that are founded upon evident
principles of true humanity and sound policy.” It was, in his
opinion, unjustifiable in every point towards a people who paid
so great a revenue, and from whose industry England derived
so many advantages to deny them the benefit of such part -of
the public revenue as might be necessary to defray the charges
of good government. He believed that the proposed arrange-
ments were essential for gocd government., Cornwallis pointed
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out: “To have suffered therefore the increase of expense estima-
ting it at the greatest possible amount to operate as a bar to the
adoption of them, would have been a destruction and even a
criminal species of economy.” Cornwallis did not feel any
repugnance at proposing the augmentation of the public ex-
penses because retrenchments had been made in every depart-
ment of the government in which they could be effected.!

It goes without saying that in the face of such a power-
ful advocacy and earnest pleading, the Company could not
have vetoed down the reforms. The arrangements of 1793
continued to be in operation even after Cornwallis left India,
with such modifications, as the exigencies of the situation and
the wisdom of the successive governments suggested. The
Company paid a fitting tribute to Cornwallis for his magnifi-
cent achievement, and his system formed the basis of the
judicial systems created in other Provinces like Madras,
Bombay and Banaras.

Cornwallis was thoroughly convinced that no system
could ever be effective, so long as the personal qualifications of
the individuals that might be appointed to work it, formed the
anly security for its due execution. Security of person and
property must be established by a system upheld by its own in-
herent principles and not by the men who were occasionally to
have the conduct of it. It was imperative that the general body
of people must feel and be satisfied of this security before they
could exert themselves in industrial, commercial and agricultural

1. In aletter to the Court of Directors, Cornwallis implored them to
think faveurably of the reforms irrespective of the question of costs
He wrote : ‘These arrangements so important to the prosperity of
your affairs will be productive of an immediate additional expense of
four lacs of rupees per annum...... We have not a doubt but you will
think this additional expense well bestowed when you consider the
happiness the arrangements will dispense to the many millions of
people who are your subjects, the prosperity it will diffuse throughout
your possessions, and the stability it will give to your government
by connecting the interests of the people with its continuance ; we
think, exclusive of these considerations, it would have been a culpa-
ble and even a criminal species of economy and inconsistent with the
humane and liberal spirit with which the British nation has been
actuated with respect to this country, to have withheld from a people
from whom we derive so great a revenue such a portion of the public
income as is indispensably necessary for the good' government of the
country for which we conceive these arrangements to be essential’.
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enterprises. It was this motive force which prompted Corn-
wallis to introduce the remarkable reforms of 1793. He had
taken care to devise a system, which from all standards and
tests, was exquisite as a system designed to afford adequate
protection to the person and property of individuals. Every
care had been taken to see that persons responsible for operat-
ing the scheme did not have within their power to misuse their
authority or to deny the protection of the system to any
individual. The system was based on checks and balances.
The old system of 1787 in which the Collector was a sort
of semi-autocrat was scrapped. In the new system of
1793, no functionary had any authority to exercise with-
out being supervised by some higher tribunal. The executive
officers were amenable to the Courts for all acts done
by them in their official capacity. They were personally liable
for anything done by them beyond the legitimate sphere allott-
ed to them by the Regulations. The Courts of Diwani Adalat
had been put under the supervision of the Provincial Courts of
Appeal, the latter being put under the supervision of the
Sadar Diwani Adalat. Munsiffs and Registrars were under
the superintendence of the Courts of Diwani Adalat. All
decisions of the Courts of Diwani Adalat were appealable to
the Provincial Courts of Appeal, from where appeals in cases
above one thousand rupees went to the Sadar Diwani Adalat.
Similarly, Magistrates acted subject to the control of the
Courts of Circuit, which in their turn were subject to the super-
vision of the Sadar Nizamat Adalat. All these safeguards were
adopted to obviate any possibility of misuse of power by any
functionary.

The reforms of 1793 were the result of very meticulous
and elaborate planning and earnest endeavour. In 1793,
Cornwallis did not confine himself only with reclaiming and
improving the judicial system. He directed his attention to
all spheres of governmental activity, viz. Revenue, Exe-
cutive, Commercial and Customs. His various measures were
contained in a set of 48 Regulations, all of whom were passed
on one day, i.e. First May, 1793. All of them were collected and
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compiled together into a single Code, which in later yvears
came to be known as the Cornwallis Code. -

One is surprised at the thoroughness with which the
various problems and multifarious details connected with the
new judicial system were tackled by Cornwallis. All grades
of judiciary, from the highest to the lowest, were very
well pieced together. The various details regarding the con-
stitution, powers and jurisdiction of the Sadar Adalats, and
of various other Courts down to the Munsiffs, had been worked
out thoroughly well and set ina frame and scheme. The
procedure to be followed by the judicial tribunals in discharg-
ing their duties was very carefully laid down. FEven minute

details had been dul, or.

Cornwallis gave a new face to things in India. He de-
signed the judicial machinery ' with a view to ensure fairness,
impartiality and efficiency in the administration of justice.
But this tendency had a drawback in so far as it tended to
make the machinery technical and cumbersome. He pinned
bis faith in the System rather than in the personnel charged to
work it. He did not wish to leave any loophole anywhere in the
machinery, with the result that the system became over elabo-
rate, incapable of moving smoothly and with despatch, A
variety of forms were laid down without paying sfrict atten-
tion to which no business could be transacted by the Courts.
The procedure to be applied by them was quite technical.

“An unduly large number of appeals from tribunal to tribunal
was allowed. From the decisions of the Munsiffs, appeals
could be made to the Diwani Adalat. From the Diwani
Adalat, a further appeal in these cases went to the Provincial
Court -of Appeal. From the Registrar’s Court, proceedings
went to the Diwani Adalat for the Judge’s countersignatures,
and then an appeal could g0 to the Provincial Court of appeal.
Every decision of the Diwani Adalat, irrespective of its
Pecuniary importance or legal significance, was appealable to
the Provincial Court of Appeal, a further appeal lying to the
Sadar Adalat in cases over Rs. Tooo. These safeguards,
though devised with the best of spirits and intentions—the idea . °
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-being to exclude any opportunity or probability of partisanship
on the part of a Judge so that people might get unadulterated
justice and nothing else but justice without fear or favour—yet
tended to make the judicial machinery very tardy and slow in
its motion. An anxiety to make the system perfect resulted
in making it complicated and encumbered.  The judicial
system of Cornwallis, though based on very sound principles,
proved to be inadequate to meet the demands for justice. Year
after year a large number of cases remained undecided ; busi-
ness of every Court fell rapidly into arrears. The post Corn-
wallis period witnessed the Government desperately endea-
vouring to devise ways and means to reduce the ‘melancholy
{ist of arrears’ in the Courts, However, Cornwallis’ work was
a great work and to admit the ewistence of some practical
defects, is onfy'tq admit its humanit}}/

INDIANS EXCLUDED

The gravest defect in the Cornwallis’ Judicial System
was the exclusion of Indians from all effective share in the
administration of justice. Cornwallis started with a wrong
premise that Indians were unworthy of trust and that they
could be associated with the government only in the humblest
of posts and situations. The most controversial of his innova-
tions was the substitution of English for Indian Judges in the
Criminal Courts. It is true that there was unprecedented
corrupticn prevailing in the criminal judicature at the time'
he introduced his reforms in 1790 and that it was as a result of
this circumstance that he came to the conclusion that Indians
were unworthy of trust, that they must no longer be allowed to’
hold high offices and responsible posts, and that they must
be replaced by Europeans in whose capacity and integrity he
appeared to have faith and confidence. The Indian might be -
permitted to hold minor posts, since there were not enough
Company’s English servants to fill them. Cornwallis, therefore,
excluded the Indian from the field of criminal justice in 1790.
Similar distrust led him to exclude the Indian in 1793 from
any substantive share in the discharge of civil justice. He -
was entrusted only with minor judicial powers. He as Munsiff
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could take into cognisance only petty suits in which the sub:
ject matter did not exceed fifty rupees.

Cornwallis perhaps forgot that the Company’s Euro-
pean servants were notoriously lax until he had thought it
necessary to purchase their honesty by increasing their lawful
emoluments, He failed to realise that corruption in the ranks
of Indians was due to their inadequate emoluments and sala-
ries. He failed to appreciate that the policy which had paid
rich dividends in the case of Europeans—the policy of increas-
ing their emoluments—would also produce the same benefi-
cial results if applied to the Indians.

The exclusion of the people from all offices of trust prov-
ed to be prejudicial to the public business. Multiplication
of European administrators was no remedy. Quite apart from
the prohibitive expense, such a policy was not calculated to
increase efficiency and efficacy of the administrative system.
The Europeans were ignorant of the traditions, customs,
manners and language of the people. They were placed in too
high a social position to have any general intercourse with the
inhabitants of the country. In the judicial sphere, particularly
that of criminal law and justice, the English Judges were often
at a loss to understand the problems involved. With the passage
of time it came to be realized more and more that Indians
were better qualified to hear and decide both civil and criminal
cases. Due partly to this realization and partly to the ex-
pediency and exigency of having a larger number of courts,
which could not possibly be staffed by the Englishmen due to
the considerations of heavy costs, Indians came to be associat-
ed more and more with the administration of justice in the
post Cornwallis era. This development was only the consum-
mation of that policy of the Company which it laid down as
early as 1786, and which Cornwallis had ignored. The Direc-
tors had then declared that it would in many cases not be
practicable, and, in general, by no means eligible in point of
policy to appoint Englishmen exclusively. ‘When the talents
of the more respectable natives can with propriety and safety

128



JUDICIAL MEASURES OF LORD CORNWALLIS

be employed in the management of the country, we think it
both just and politic to carry that principle into effect.” And
they observed further : *“We do not hesitate to declare, as
a leading feature of our future system, that the multiplication
of British subjects in the interior districts or in the subordinate
detail of Indian offices, is not necessary to good government
nor productive of any benefit to the Company adequate to the
vast expense attending it. We conceive also that the natives
in general are most competent to the duties of detail in that
climate, and in fact have always conducted the laborious parts
of them’!
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CHAPTER XI

RISE AND PROGRESS OF ADALAT SYSTEM
SIR JOHN SHORE

FIRST CHANGE IN 1704

Cornwallis left India immediately after establishing his
new system in 1793. He did not stay to see the scheme in
actual operation. Shore succeeded Cornwallis as the
Governor General, and on him, ' therefore, devolved the
responsibility of working these reforms. Shore started his
career with a profound respect for Cornwallis’ system, his ini-
tial reaction being, 'the judicial system proceeds well. I am
satisfied that his Lordship’s plan was solid, wise, and has pro-
ved beneficial to the country.’

In the meantime, the Court of Directors had also approv-
ed of the Scheme. In their letter of 2gth December, 1794, the
Governor General and Council referring to this are found to
observe :'. . We have been highly gratified by your very strong
and flattering approbation of the arrangements which were
adopted on the r1th February 1793,' for the government of
Bengal Provinces.’

No system, howsoever deliberately and elaborately
planned it may be, can be expected to be perfect and free of
defects. Within a very short time, the judicial system of Corn-
wallis appeared to be afflicted with a serious malady. A large
volume of judicial work awaiting disposal at the hands of the
Civil Courts was the one peculiar phenomenon which the post
Cornwallis period witnessed in Bengal. The accumulation of
causes on the Judges’ files was such as to threaten to put a
stop to the course of justice. An idea of the magnitude of the
problem which presepted itself to the Government for solution
may be had from the following letter of the Collector of Burd-
wan, dated 17th March 1795. The Collector observed : ‘I have
reason to believe that the whole number of suits now

1. The day when Cornwallis perned his Minute and unfolded the pro-
posals which the Council adopted. B
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undecided in the adalat of this district, will be found to
be not less in number than thirty thousand, and that half
this accumulation of business in arrear, has taken place,
in the course of about nine months.” The Collector pointed
out that the work before the Court was impossible for human
powers to be performed. The Court, on a very liberal esti-
mate, could be expected to get through ten suits per diem, for
the Judge had to devote some of his time to his office of Magis-
trate, and that every suit in the Diwani Adalat, whether for a
large or a small suin, required the same formality of procedure.
On an average of ten suits per day, and allowing for the Court
to sit for the dispatch of business every day in the year, not
even Sundays excepted, the period required by the Court to
clear off the pending load of business would be about eight or
nine years. On a computation it was estimated that at the end
of that term, the load of pending business, instead of perfectly
gotten rid of, would be found increased, to the number of one
hundred and sixty five thousand suits, if the rate of
filing the suits before the Court for all that period continued
to be the same as it hitherto had been. The Collector thus
observed in utter despair: ‘It follows, therefore, that a man
who at this time files a bill in the Diwani Adalat, and provid-
ed his cause be brought to decision in regular rotation, cannot
look for redress of his injury to be afforded him, in less than
eight years ; and that a man who, at the end of that period,
should file a bill, could have no very good prospect of its being
brought to decision, in the whole term of his life; and, more-
over, that the number of plaints pending at the end of every
year, would be found still accumulating in a ratio which would
ultimately prolong the prospect of decision, beyond any assign-
able limit, and thereby destroy the purposes of an adalat al-
together.”!

The vast accumulation of business was not a peculiar
feature of the Burdwan Court only, but was common with every
other Court in the country. The whole normal judicial process
and the course of justice was ina way threatened with complete

1. Fifth Report, 1812, Bengal App. No. 6.
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stoppage. The situation led to a denial of justice in a vast
majority of cases for there is the well known saying, * Justjce
delayed is Justice denied.” The state of the inhabitants in
regard to judicial matters was thus very deplorable. The
avowed purpose of Cornwallis—to give to the natives a free
and impartial distribution of justice—was thus in the danger
of being completely frustrated due to the vast accumulation of
business in arrear.

Under the Scheme of 1793, the function of deciding and
settling revenue disputes, including demands of revenue,
had been entrusted to the Diwani Adalats.!? This was one of

- the factors responsible for the accumulation of undecided
causes in the Diwani Adalats. But, on the other hand, the
accumulation of work in the Courts was responsible for the
delay in the disposal of revenue causes. This development
gave rise to an evil of great magnitude. So far as the Govern-
ment was concerned, it had the power to liquidate and realise
its revenue dues from the zemindars by means of a brief and
efficient method—that of selling away the defaulters’ lands.
The zemindars, however, had no such remedy available to them
to realise their dues from their tenants. They could only go
to the Courts and realise the dues through the ordinary judicial
process. This system turned out to be very inequitable
in practice. In the Courts of civil judicature, the accumula-
tion of causes undecided had proceeded to such an extent, as
almost to put a stop to the course of justice or, at least, to
leave to a zemindar little prospect of the decision of a suit,
instituted to recover payment of his rent, before his own land
was liable to be brought to sale in liquidation of an outstanding
balance, under the more expeditious mode of procedure
established against him by the Government. In the circum-
stances, it was impossible for the Courts to afford any
adequate means to zemindars to speedily enforce payment of
their just demands. The zemindars were unable to make good
their engagements with the Government due to the delay
arising out of the judicial process. In consequence, many

1. See page 168.
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sa'es of zemindary lands took place, causing distress and
misery in the ranks of the zemindars,

Many reptesentations were made to the Govern-
ment urging it to take some steps to resolve the difficulties.
Accumulation of undecided business in the Courts was such as
to clog completely the wheels of justice, which affected the
Government as well as the private individuals. That the delay
in the disposal of suits caused great hardship is very clear from
a letter of the zemindar of Bishenpore addressed to the Govern-
ment.!

Such a state of affairs was bound to affect the collection
of revenue. It was, therefore, indispensable for the Government
to take some immediate steps to set matters right.

In his anxiety to secure an impartial and pure distri-
bution of justice in the country, Cornwallis had laid down
an elaborate and somewhat intricate procedure for the
Diwani Adalats. One way out of the difficulty suggested to
the Government was to simplify the procedure gemerally, and
to render it more summary and expeditious in revenue cases,
particularly. The Government discountenanced this sugges-
tion for in its view, ‘the forms are equally essential to the due
administration of justice, and to the expeditious determination
of suits; and where the forms now prescribed, differ from those
heretofore in use, the variation has been made, with a view
to render them better adapted to the purposes for which they
are established.’

Another suggestion made to mitigate the accumulation of

1. He wrote: ‘The causes which were instituted in the adalat for the
enforcement of demands of rent last year, and before that time,
lie undecided, and the renters of the present year are prepared
to avail themselves again of the same delay, by withholding payment
of the rents, and thereby compelling me to have recourse to the
adalat ; for these people, observing that the demands long standing,
which were long since submitted to the adalat, are not yet enforced,
they say to themselves, ‘Recourse was had to the adalat in the past
years, to make us pay our rents, but nothing has been effected
against us. Why, therefore, should we fear to withhold the dues o% !
the present year ?’ We cannot be forced to pay without orders/frand |
the adalat, and have nothing to fear for the present...’ (Fifth Report !
1812, Bengal App. No. 6)
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business then in arrear, and thus to alleviate the consequent
deplorable state of the inhabitants of the country, in regard to
judicial matters, was to add many more Courts of Adalat to
those already in existence. Undoubtedly, the case for
increasing the number of Courts was unimpeachable. The
Judicial System of 1793 was inspired by the best of motives—
motives to give a pure and effective administration of justice at
a very low cost. But a close analysis of the scheme will
reveal that the means provided were inadequate to achieve
the end in view. For the three provinces of Bengal, Bihar and
Orissa, there were established only 26 Civil Courts, 23 in the
districts and one each in the three cities of Patna, Murshidabad
and Dacca. Besides these principal Courts, each district had
a Court of the Registrar and several Courts of the Munsiffs.
But the jurisdiction of the Courts of the Registrar and the
Mounsiffs was very minor. The bulk of business, therefore,
necessarily came before the Court of Diwani Adalat.

To make justice easily accessible, Cornwallis had abo-
lished court fees! Further in every case, an appeal might be
obtained from the original decision, however small the amount
involved in the suit, to two distinct Courts of Appeal. More-
over, the newly established Courts had also the responsibility
of adjudicating upon the causes arising out of revenue.
All these factors had appreciably increased the work of the
Courts. Adequate means had been adopted to facilitate litiga-
tion, but the means provided for the disposal of suits and
disputes were not adequate. The large number of suits pending
before the Courts proved beyond doubt that the number of
Courts in the country was insufficient and inadequate.

The Government of Sir John Shore, however, had a
fervent faith in the adequacy and sufficiency of the established
Courts. It was not in a mood to increase their number. Its
arguments were somewhat like these: before 1793, there was
only one Court of judicature in each zilla; the Judge was like-
wise the Collector of revenue, and the greater part of his time

1. See page 182.
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was necessarily appropriated to the business of realizing the
collections, which admitted of no protraction, to making the
settlements and to the voluminous correspondence and
references incident to that branch of his duty. Under the
Regulations of 1793, firstly, the Judges had no concern with
the collection of revenue, the administration of laws being
their sole duty., Secondly, there were the Courts of the
Registrars. Lastly, there were the local tribunals in different
parts of each zilla, for the trial of suits not exceeding fifty
rupees which were expected to discharge an appreciable amount
of judicial business and consequently enable the Diwani Judges
to devote their attention to causes of magnitude coming before
them.

In the opinion of the Government the accumulation of
work was purely a temporary phase. The Governor General
in Council declared without any ‘hesitation’ that ‘whatever
delay may have arisen in the decision of causes in the present
or past year, it is not ascribable to the want of the necessary
provisions for expediting the determination of them, but to the
ample provisions already made for that purpose, not having yet
had time to operate; and as the expeditious determination of
suits tends to prevent litigation, in the same proportion as it is
encouraged by delay in the administration of the laws, he enter-
tains no doubt but when the different tribunals are established
in the full evercise of their powers, that the suits now depen-
ding will scon be brought to a determination, and jthatin
future, causes will be decided, with all the expedition necessary
to give full effect to the principles of the Regulations.”

The arguments of the Government were evidently falla-
cious. The new Judges, it is true, had no responsibility
to collect revenue under the new dispensation, but their
work had increased manifold owing to the fact that they had
to decide revenue causes also. ~Further, it was misleading to
compare the system of 1793 with the one that preceded it.
Before 1793, the Collector in the district combmed in himself

Flfth Rep. 181z, Benga[ App. 6.
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the functions of a Collector, Judge and Magistrate. Itis not
to be supposed that all suits and disputes arising in the
district came before him for decision or that he performed his
judicial work regularly and conscientiously. Suits of impor-
tance, or such as involved property to a considerable extent, or
such as materially affected the resources of the Government, or
rents of individuals in the revenue department, probably were
investigated and decided by the Collector himself in the
manner prescribed by the Regulations then existing. But by
far the greater part of those petty claims, which must
continually have arisen between individuals possessed of
little property, and spread throughout the district, it is
reasonable to suppose, were either settled by the Collector
or his officers, in a very summary manner, or were adjusted
among the people themselves in their own customary methods.
The scheme of 1793 was intended to facilitate access to the
Courts and make justice easily available to all. Many suits
that did not come up for decision to the Collectors before
1793 came now to the newly established Courts. No
conclusions about the adequacy or otherwise of the judicial
system of 1793 could therefore be drawn by comparing it
with the pre-existing system.

The state of judicial work was desperate and only some
solid and concrete steps could have succeeded in providing any
relief to the Courts. The Government, however, was not willing
to adopt any guch radical measure. Instead, it satisfied itself
with effecting in 1794 some minor readjustments in the Corn-
wallis' Scheme. Regulation VIII of 1794 embodied the first
steps taken by the Government to diminish congestion of
work in the Diwani Adalats.

The Regulation, in the first place, effected 2 modification
in the mutual relations of the Diwani Adalat and the Court of
the Registrar in the district. To prevent time of the
Judges of the Diwani Courts from being occupied with the
trial of petty suits, and, consequently, to enable them to deter-
mine causes of magnitude with greater expedition, they were
empowered under the judicial scheme of 1793, to authorize
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the Registers to try and decide any suits for money or personal
property where the walue did not exceed two hundred
rupees. The efficacy of this provision, however, had been
whittled down appreciably by the direction that the decrees
passed by the Registrar were to be countersigned by the Judge to
denote his approbation of them, and were not to be considered
valid unless they were so countersigned.* This restriction was

equally applicable whether the parties were dissatisfied with
the decision or not. The restriction in a way rendered the
Judge solely responsible for the decision, and, therefore, the
Judge was necessarily obliged to revise the proceedings of the

Register inevery case, which often occupied as much of his time

as would have been required for the actual trial of the suits in

the first instance, and thus tended to defeat the object of
reference. The Registrar, in these’ circumstances, did not
provide any effective relief to the Judge. The procedure multi-
plied labour for nothing. With a view, therefore, to the full
attainment of the object of the rule, and to prevent the time of
the Courts of Diwani Adalat from being occupied by petty
suits, and further to expedite the administration of justice by
relieving the Diwani Judge from the trouble of going through
the whole process over again in the case of petty suits, the

Government made the following rules in 1794 :

1. The Judge of the Diwani Adalat was empowered
and directed to refer to the Register for trial and decision,
the causes for money or personal property where amount of the
subject matter in contest did not exceed 200 sicca rupees.

2. For this purpose the Registrar was to sit three times
in a week to try the causes referred to him.

3. The decrees of the Register were to be final up to a
value of twenty five rupees. A discretionary power was, how-
ever, vested in the Judge of the Diwani Adalat to revise the
decisions passed by the Registrar in such’ cases i.e., cases up
to 25 rupees, in those instances where the decree appeared to

1. See page 182.
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him obvicusly unjust or erroneous. The decree of the Judge,
however, was to be final in all such cases.

4. In all other cases involving over twenty five rupees,
the decisions of the Registrar were appealable direct to the
Provincial Court of Appeal .instead of the Diwani Adalat as
hitherto.

By this provision, in fact, an additional Court for the
trial of petty causes was established in each district, and each
of the three cities of Dacca, Murshidabad and Patna. The
Judges of the Diwani Adalats were exonerated from the
tiresome job of deciding petty causes. Henceforth, they could
devote their whole time and energy to deciding suits of greater
magnitude with necessary expedition.

The revenue causes often involved Ion:g and intricate
accounts, the adjustment of which was frequently necessary for
their decision. The examination of such accounts consumed a
large part of the time of the Diwani Judge. Asa further
relief to the Courts, to expedite the admrinistration of justice
and to save as much time of the Judge as possible, the above
mentioned Regulation VIII of 1794, in the second place, em-
powered the Diwani Judge to refer to the Collector those cases
of rent or revenue which involved any accounts and where the
adjustment of accounts was necessary for the final determination
of the suit. The Collector after going through the requisite
accounts was to make a report to the Diwani Judge, which
report the Judge could either confirm, set aside or alter. The
Court could pass such decision or orders as might appear to it
necessary or proper respecting the accounts. '

The system of 1793, had, to all appearance, severed
finally the work of administering justice from that of collecting
revenue. The provision of 1794 under which accounts in
revenue cases could be transferred to the Collectors for scru-
tiny, in a way, indicated the commencement of a re-transfer to
the Collectors of judicial functions to some extent. The
Collectors who had been deprived of all judicial powers in 1793,
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got back a part of it in 1794. However, it was only the begin-
ning of the reverse movement. The provision of 1794 did not
as yet indicate any radical departure from the policy of 1703.
The reference to the Collector was purely optional end in the
discretion of the Judge. The Judge exercised full control over
the report, as he could accept it or rejectit. So far as this
particular new provision was concerned it was not objectionable.
On the other hand, it was convenient. The Collector could
look through the accounts more quickly, effectively and expedi-
tiously than the Court. Such a reference necessarily saved
much time of the Judge.

Beyond this the Government was not prepared to go in
1794. Congestion of work in the Courts, the Government
thought, was a temporary phase which was expected to subside
with the judicial system setting in full operation and working
order.

But the hopes of the Government were belied. Accumu-
lation of arrears in the Courts continued as ever. A long train
of cases continued to be pending before the Courts with no
immediate prospect of determination. The Courts were over-
burdened with work ; the parties had to wait for long to have
justice. The judicial system was suffering from the malady of
pending, undisposed judicial business. The Government could
not remain passive for long. It had to devise ways and means
to expedite the decision of suits and to reduce congestion in the
Courts.

CHANGES OF I

Some further readjustments in the mutual relationship of
the various Courts of civil jurisdiction in the country were
effected in 1795.

As noted above, Regulation VIII of 1794 had provided
for an appeal from the Court of the Registrar direct to the Pro-
vincial Court of Appeal. This arrangement interfered con-
siderably with the more important work of the Provincial Court
of Appeal. The cases decided by the Registrars were all below
two hundred rupees in value, and so the Provincial Courts of
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Appeal had thus to spend their time over petty suits. More-
over, the parties concerned were put to much strain and in
‘convenience as they had to travel long distances to reach the
seat of the Provincial Court of Appeal. Regulation XXXVI
of 1795 improved matters by providing that appeals from the
decisions of the Registrars would go to the Courts of Diwani
Adalat instead of the Provincial Courts of Appeal. The time
of the Provincial Courts of Appeal saved in this way could be
utilised more profitably in disposing of work of greater

importance.

Further, in such cases only one appeal to the Diwani
Adalat was thought to be sufficient for the purposes of justice.
The advantages which might be expected to result from
allowing a further appeal from the decisions of the Diwani
Adalat was more than counterbalanced by~ the delay in
the determination of causes of greater importance that must
necessarily arise from the considerable portion of time of the
Provincial Courts of Appeal being occupied in disposing of
appeals in petty cases. To avoid all these drawbacks, the
above-mentioned Regulation of 17g5 laid down that from the
decisions of the Registrars, only one appeal would lie to the
Court of Diwani Adalat and that the decisions of the Diwani
Adalat in such cases would be final, no further appeal being
allowed to the Provincial Court of Appeal.

Hitherto, appeals from the decisions of the Native
Commissioners, known as Munsiffs, who used to decide cases
only up to a value of fifty rupees, went first to the Courts of
Diwani Adalat, And as all decisions of the Diwani
Adalat were appealable to the Provincial Court of Appeal,
their decisions in appeals in petty cases from Munsiffs
were not final, a further appeal being allowed to the Provincial
Court of Appeal. This arrangement was very vexatious and
inconvenient to the parties involved in such cases. The
advantages which might be supposed to result from allowing
two appeals from the decisions of the Munsiffs in petty cases were
more than counterbalanced by the delay and expense involved
in this process. There was no necessity of having two appeals
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in such petty causes. Regulation XXXVI of 1795, therefore,
made the decisions of the Diwani Adalats final in all cases
decided by the Munsiffs. Only one appeal was allowed in
such cases. Appeals to the Provincial Courts of Appeal were
stopped.

The net result of these changes was as follows: A
district had a District Diwani Court consisting of an English
Judge ; there was a Registrar’'s Court capable to decide cases
up to Rs. 200. Appeals from the Registrar lay to the Diwani
Adalat. No further appeal was allowed. In every district
there were a few Courts of the Munsiffs. In the judicial
hierarchy in the country, they constituted the lowest Courts,
Munsiffs were Indian cfficers, and were authorised to decide
civil cases up, to fifty rupees. Appeals from their decisions
lay to the District Diwani Adalat. No further appeal was
allowed. The District Diwani Adalat usually decided cases
over Rs. 200. Appeals from its decisions lay to the Provincial
Court of Appeal of the Division.

The same arrangements. prevailed in the three cities.
RE- IMPOSITION OF THE COURT FEES

The above mentioned reforms in the judicial system failed
to meet the exigencies of the situation. They failed to effect
any appreciable reduction in the congestion of work in the
Diwani Courts of the country. The files of the Judges were
overwhelmed with pending cases as usual. Accumulation of
work in the Courts had reached unprecedented dimensions, and
the whole judicial administration was in danger of collapsing.

Obviously, the best remedy to meet this sorry state of
affairs would have been to increase the number of Courts in
the country. Most of these Courts could have been staffed by
Indians, who did not cost as much as the parallel English
officers. The Government, however, shirked from taking this
step. Considerations of cost, perhaps, deterred the Govern-
ment from adopting this course. Instead of this direct and
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efficacious step, the Government embarked upon the policy
of discouraging litigation. The Government in its despair
introduced a measure in 1795, whose desirability was dubious,
whose wisdom was doubtful, and which, as a remedy, was
worse than the disease which it was designed to cure.

Before 1793, a small percentege of fee was levied on the
filing of suits and for seeking justice from the Courts of the
land. Lord Cornwallis desired to facilitate recourse to justice
by affording law proceedings at little or no cost. In order to
afford the readiest access to the new Courts of justice, it was
ordained by him in 1793 that the court fee on filing a suit
should be abolished. No monetaryv imposition was to be
levied on the distribution of justice by the State. The judicial
process was made wholly free; a party did not have to incur
hea y expenses for prosecuting his claim in the Courts, the only
expenses being the fee of pleaders engaged by the parties,
charges in summoning witnesses ete. Similarly a party aggrie-
ved at a decision of a lower Court could prosecute an appeal in
a higher Court without much expense. Cornwallis realised
that one of the primary functions of the State was to ensure
justice for its subjects, and that the State should distribute
justice to its subjects free of cost. Cornwallis translated this
great ideal in to practice in 1793.1

The Government of Shore was anxious to devise some
formula by which the number of cases pending before the Courts,
as also the number of cases being instituted daily in the Courts,
could be reduced. In its endeavour to locate the causes of the
phenomenon of unprecedented volume of litigation in the coun-
try, the Government came to the conclusion that one such
cause was the absence of court fees. The high number
of suits was thought to be due to the moderate expen-

ses involved in instituting 'and prosecuting them in the
Courts of law. Instead of increasing the number of judicial

establishments in the country, the Government of Sir John
Shore dubbed the natives of Bengal, Bihar and Orissa as

1. See page 182.

j -1
—
[



RISE AND PRCGRESS OF ADALAT SYSTEM— SIR JOHN SHORE

litigious who wanted to harass the Courts by filing frivolous and
vexatious suits. The Government expressed itself on this
point thus: ‘No expense attending the institution of suits in
the first instance; and the ultimate expense being moderate
and limited, whatever length of time the suit may be depend-
ing; and no fees whatever being charged on the exhibits and
papers filed in the courts, nor on petitions presented in
the courts not immediately forming part of the proceedings in
any suit under trial ; many groundless and litigious suits and
complaints have been instituted against individuals, and the
trials. of others have been protracted, by the filing of super-
fluous exhibits, or the summoning witnesses whose testimony
was not necessary to the development of the merits of the
case. The business in many courts of judicature has in conse-
quence increased, so as to prevent the judges determining the
causes and complaints filed with that expedition, which is
essential for deterring individuals from instituting vexatious
claims, or refusing to satisfy just demands, and for giving full
effect to the principles of the regulations.’

The administration of justice was, therefore, taxed by
the Government. The institution of court fees was revived.
Regulation XXXVIII of 1795 laid down the scales according to
which the litigants were to pay the fees. For suits filed before
the Native Commissioners or Munsiffs, a fee of one anna in
the rupee was to be paid by the plaintiffs. The fees so received
were to be appropriated by the Munsiffs to their own use, as a
compensation for their trouble, and an indemnification for the
expenses which they might incur in the execution of their
office.

For suits filed before the Diwani Adalats, fees were
to be levied according to a sliding scale. Between 50 and 200
rupees, the fee was to be half an anna in the rupee; from
10co to 30,000, at a gradually decreasing rate from 3% to
1/2% ; on sums beyond 50,000, at the rate of 1/4%. Certain
other levies were also imposed. For calling and summoning
witnesses, for filing exhibits and for any other intermediate
petition, parties had to pay fees. Fees on the same scale had to
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be paid for filing appeals from the Diwani Adalat to the Pro-
vincial Court of appeal and the Sadar Diwani Adalat.

These fees were to be paid not only by those who might
file their claims after the enactment of the Regulation, but also
by those whose cases had already been filed earlier and were
awaiting disposal at the hands of the Courts. The result was
that many pending cases were got rid off by the Courts.
Parties whose suits had been pending before the Courts were
required to deposit the money before a prescribed date.
Many persons, residing in the interior of the country, were
uninformed of the new requisition and thus failed to deposit
the necessary fees. Many others could not pay because they
were not in a position to pay due to their poverty. Many did
not pay because they were indifferent to their claims; while
many did not pay due to want of confidence in their causes.
Consequently, a large proportion of the pending suits was
dismissed. Not many suits remained on the files thereafter.
It was hoped that thus relieved and disencumbered, the Judges
would be better able to discharge their judicial functions.

The imposition of the various fees rendered the judicial
proceedings costly and expensive. The imposition of the fees
was expected to repress litigation in future. The policy was
carried a step further when in the year 1797, by Regulation V,
new and heavier impositions were levied with a view ‘to
discourage the preferring of litigious complaints, and the
filing of superfluous exhibits and the summoning unnecessary
witnesses on the trial of suits, and also to provide for the
deficiency which will be occasioned in the public revenue...as
well as to add eventually to the public resources without burden-
ing individuals,” The new fees imposed in 1797 were far
heavier than the ones levied in 1795.

To provide relief to the overworked, overburdened
Courts, the expedient utilised by the Government was to
discourage litigation by levying on it heavy monetary imposi-
tions. Justice was made dearer and less easily accessible.
Taxation of litigation was meant to frighten away suitors from
the doors of the Courts. The step was tantamount virtually
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no a wholesale denial of justice to large sections of the popu-
lace. Many genuine litigants could not avail of the Courts
owing to their inability to defray the expenses of a judicial
process. The propriety of the measure was questionable.
Many responsible officers of the Government criticised this
step. The most typical criticism came from the Judge
of Midnapore. He observed: °Litigation may possibly
have been checked by the fees and stamp duty but I confess I
consider the charges too high. It will not, I imagine, be de-
nied, that it is desirable the least tedious and the least expen-
sive mode of obtaining redress, should be open, where an
injury has really been suffered. When a poor man has been
oppressed, he should be freed {from trouble and expense, and
assisted and encouraged as far as possible, in prosecuting his
complaint. He is not, in such a situation, a fair object for
taxation. It does not become the ruling power, to add to his
misfortune, by levying impositions upon him. It is clear, that a
ryot, from whom an increase of rent has been exacted, and
instituting a suit for the same, must feel the charge of stamps
and fees, to be a severe aggravation of his distress; nor can he
console himself under the reflection, that the impositions are
intended to check litigiousness: or that, for certain reasons
of finance, it is expedient he should submit to new exactions.
The expense and delay to which ryots are subject in prosecu-
ting their suits, are to my knowledge, excessive...-.. '

He went on to say: ‘1t must, I am sure, constantly hap-
pen, that a ryot gives up his prosecution in despair, on:finding
ithe expense of continuing it, beyond his power to sustain. It
is not the original fee on the institution of the suit, but the
subsequent charges on exhibits and witnesses, that appear to
me intolerable. I have often seen a suitor, when stripped of
‘his last rupee, and called upon for the fee on a document, pro-
«duce in court a silver ring or other trinket, and beg that it
might be received as a pledge; and after all, perhaps he was
«cast for want of money, to bring proof. I confess, I think such
scenes in a court of justice, unpleasant to those who are entrusted
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with the administration of the laws ; and not very creditable to

government.’?

The same Judge was of the opinion that the complaints
were seldom or never litigious; ‘but suits simply litigious,
brought forward merely from the quarrelsome disposition of
the prosecutor, are not common ; neither, if they were common,
would it in my opinion, be proper to take any measure, except
that of fining the individual suitor.’

He continued : ‘The fact appears to me, this: When
the business of the civil courts became too heavy for the Judge,
which very soon happened, instead of appointing more judges
it was resolved that, to prevent the accumulation of causes, it
was necessary to check the spirit of litigiousness, which was
supposed to produce it. Accordingly, heavy taxes have been
laid upon prosecution. Qut of 100 suits, perliaps five at the
utmost, may be fairly pronounced litigious, and those five are
probably instituted by men, well able to bear the expense.’

And he continued, ‘If what I have understood is true,
that suits in the Diwani Adalat are now prevented from ac-
cumulating as heretofore, it is not because the litigious only,
are deterred from prosecuting; since a man is disabled from
sustaining expense, in proportion as he is poor, and not, as he
is litigious. Nothing else can be inferred from the fact, than
that the charges of prosecution are so exactly calculated, and
the fees and stamp duties so judiciously contrived, as to enable
the courts to administer justice to all who can afford to pay
for it.”2

The Moorshedabad Court of Appeal also commented
adversely on this measure, It observed: ‘The increased ex-
pense of law suits has never been found to check litigiousness.
On the contrary, it has been generally observed, that litigious
is encouraged thereby, in the hope that the certainty of expense,
added to the uncertainty of the result, might deter parties from

1. Italics mine.
2. Fifth Report, 1812, Bengal Appendix, 10.
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defending, even just rights. On comparing the half yearly
reports of the several adalats in this Division it does not appear
that the number of suits filed since -the establishment of the
fee paid to government on the institution of suits, of the tees
paid on exhibits in the courts of judicature, and of the stamp
duties, differs much from the number filed, in a similar period
previous thereto’.

The institution of the court fees on the filing of suits
was not welcome from any point of view. It was a very in-
equitable imposition which injured the poor persons most.
Whereas many poor but genuine complainants were debarred
from prosecuting their just claims in the courts, many unscru-
pulous but rich persons were prompted to misuse and abuse
the judicial process and harass the poor persons. The high
ideals and the’humane approach which pervaded the scheme
of Cornwallis, were being lost sight of. In form the judicial
plan of Cornwallis was still in operation but the spirit
behind it had been thrown overboard within a short time of
his leaving India.

That justice should be cheap and the judgment seat
easily accessible, are the two first essentials of a good judicial
system, and Cornwallis endeavoured to secure both. But under
the Government of Shore, taxation of litigation made justice
dear and inaccessible to a vast section of the population. It
was a very retrograde step. In this way, Cornwallis’ achieve-
ments had been undone to a substantial extent.

Since the days of Shore down to the present day, this
obnoxious imposition on the distribution of justice by the State
has been subsisting. The second Law Commission in 1856
suggested abolition of this levy but nothing came about. The
recommendation of the Commission was :

‘In-the Cornwallis System there was no institution fee in
courts of the Company. The state defrayed the expense of all
the judicial establishments. No institution fee had ever been
paid in the Supreme Court. . ..An institution fee, in the case of
civil suits was established by Regulation XXXVIII of 1793, not
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as a source of revenue, but, as appears from the preamble of the
Regulation, for the purpose of preventing vexatious litigation.
By Regulation VI of 1797, the institution fees were converted
into stamp duties ; the preamble there assigns the same object,
but adds also that of increasing the public revenue. The
last purpose is the only one mentioned in Regulation I of
1814, which further regulates these payments....Having to
provide a uniform system of procedure for India, we have
thought it better on the whole to abolish the institution fee,
rather than to recommend its extension to Calcutta.’

RESTRICTION OF APPEALS TO THE SADAR DIWANI ADALAT

Lord Cornwallis’ general policy of dissociating the
Judiciary from the Executive, underlying his judicial reforms of
1793, did not extend to its logical conclusions. It did not apply,
to the Sadar Diwani Adalat, the highest Court of the Com-
-pany, where the Governor General and members of the
Council functioned as Judges. Apart from the general
objections to such a combination of functions in any State,
the arrangement in the context of Bengal was all the more
unsatisfactory, clumsy and inconvenient.

Under the scheme of 1793, all decisions of the Diwani
Adalats were appealable, firstly to the Provincial Court of
Appeal and secondly, in all cases where the subject matter
exceeded one thousand rupees, to the Sadar Diwani Adalat. The
number of appeals thus flowing to the Sadar Diwani Adalat was
very large. It was found that the judicial work coming before the
Court occupied enough time of the Judges. The Governor
General and members of the Council had multifarious other
duties to discharge. They, therefore, could not devote so
much time to the Sadar Court as the quantity of judicial work
before it demanded. Moreover, the Court was too much occu-
pied with suits of small denomination. It could not devote
much of its time and attention to suits of greater magnitude.

The Government thus felt it to be requisite to limit the
number of appeals to the Sadar Court. The first step in this
direction was taken by Shore in 1797. Regulation XII of that
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year laid down that the decrees of the Provincial Courts of

Appeal would be final in all cases of money or personal property

not exceeding Rs. 5000. = Appeals to the Sadar Diwani Adalat

could be made in all cases of real property over Rs. 1000 and

other cases of money or personal property over Rs. s000.
SHORES' REFORMS—AN APPRAISAL

During his tenure of office, Shore was called upon to
effect changes in Cornwallis’ judicial svstem with a view
to expedite the disposal of suits coming before the Diwani
Adalats. These changes mainly followed two courses: one,
restricting the right of appeal to the higher Courts from the
decisions of the lower Courts ; two, imposing a monetary levy
on the institution of suits. The basic idea of restricting
appeals was to expedite the final disposal of suits, and to some
extent this was an improvement on the Cornwallis’ system.
The imposition of a monetary levy on the institution of suits
was expected to discourage litigation. This, however, was a
retrograde step, and Shore had thus knocked out one very vital
principle of the Cornwallis” system—that of providing justice
free of cost to all.

EXTENSION OF THE ADALAT S¥STEM TO BANARAS

In the veer 1795 the Governor General in Council at
Calcutta determined, with the concurrence of the Raja of
Banaras, to introduce into the province of Banaras, as far as
the local circumstances permitted, the same system and rules
for the administration of justice as were, in 1793, established
within the provinces of Bengal, Bihar and Orissa. In con-
sequence, 2 series of fifteen Regulations were enacted by the
Government of Bengal establishing the Adalat System in the
province of Banaras, which, to a very great extent, was based
on the Bengal model. The city of Banaras, with a certain
extent of territory around it, was formed into a district ; the
rest of the province of Banaras was distributed into three other
districts, to be known as the districts of Mirzapur, Gazipur and
Jaunpur. In each of these four districts, a Court of Diwani
Adolat for the trial of civil suits in the first instance was estab-
lished, each with an English covenanted servant of the Company
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as the Judge. The jurisdiction, powers and authorities of these
Courts were to be similar to the Diwani Adalats in Bengal,
Bihar and Orissa. (Reg. VII of 17g5).

A Provincial Court of Appeal was established at Banaras
for the purpose of hearing appeals from the decisions
of the Diwani Adalats in the four districts of the Banaras pro-
vince. The jurisdiction, powers and authorities of this Pro-
vincial Court of Appeal were to be the same as those of the
other Provincial Courts of Appeal in Bengal, Bihar and Orissa.
(Reg. IX of 1795)

The Sadar Diwani Adalat at Calcutta was empowered
to receive and decide the appeals from the decisions of the
Provincial Court of Appeal at Banaras. The Sadar Diwani
Adalat was vested with the same jurisdiction, powers and
authorities in the province of Banaras as it enjoyed in the
provinces of Bengal, Bihar and Orissa. (Reg. X of 1795)

In the field of criminal law and justice, the Judges of the
Diwani Adalats were vested with the powers of Magistrates
which were similar to those vested in the Magistrates of Bengal,
Bibar and Orissa. (Reg. XVI of 1793).

The Provincial Court of Appeal at Banaras was also
to act as the Court of Circuit for the trial of criminal offences.
Its powers were to be the same as enjoyed by the parallel insti-
" tutions in Bengal, Bihar and Orissa (Reg. XVI of 1795). The
Jurisdiction of the Sadar Nizamat Adalat at Calcutta was ex-
~ tended to the province of Banaras. The one interesting feature

of the judicial system at Banaras was that, in consideration of
the high respect paid by the Hindu inhabitants to their
character, the Brahmins of Banaras were given some special
indulgences in the mode of proceeding against them on
criminal charges.  Regulation XVI of 1795 provided :
‘No Brahmin shall be punished with death. In cases in which
a Brahmin shall be declared by the law liable to suffer death,
‘he shall, in lieu of such punishment, be subject to be
sentenced by Nizamat Adalat to transportation. The Court
of Circuit is not to pass sentence in any such trials, but it is
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to forward them to the Nizamat Adalat, for their final
sentence.” (Sec. XXIII).

The institution of Native Munsiffs and Registrars was
extended to Banaras on the same lines as in Bengal.

The introduction of the Adalat System in Banaras so as
to ensure to the inhabitants equal protection of person and

property, was a very solid achievement of Sir John Shore's
administration.
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CHAPTER XII

PROGRESS OF THE ADALAT SYSTEM
WELLESLEY—AMHERST (1798-1827)

FURTHER RESTRICTIONS ON APPEALS TO THE SADAR
DIWANI ADALAT

In 1797, during the regime of Sir John Shore, a restric-
tion was placed® on appeals from the Provincial Courts of
Appeal to the Sadar Diwani Adalat. Originally, under the
Regulations of 1793, appeals lay to the Sadar Diwani Adalat
{from all decrees of the Provincial Courts, in cases where the
value exceeded one thousand rupees. These appeals being
found to occupy too much of the Sadar Court’s time, the limi-
tation for appeal was, in 1797, extended tao suits for money or
personal property not exceeding five thousand rupees in amount
or value. This limitation had left untouched the question of
cases involving real property, appeals in such cases lying to
the Sadar Adalat, as usual, if the subject matter bappened to
be over one thousand rupees.

The limitation on appeals imposed in 1797 was found
insufficient to answer effectually the purposes thereby intended,
The number of appeals to the Sadar Court did not go down
substantially. Further, it was no longer necessary to continue
the distinction in appeals involving personal property and
appeals involving real property.

By Regulation V of 1798, during Wellesley’s governor-
generalship, the limitation on appeals came to be extended
likewise to real property of the same estimated value. The
decisions of the Provincial Courts of Appeal were declared to
be final in cases where land or other real property, not exceed-
ing five thousand sicca rupees in value, was involved.

From the Provincial Courts of Appeal, henceforth, appeals
lay to the Sadar Diwani Adalat in all cases where the subject
matter exceeded five thousand rupees.

¥. Seepage 218.
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CHANGE IN THE CONSTITUTION OF THE SADAR ADALAT

Hitherto, the Sadar Diwani Adalat was composed of the
Governor General and members of the Council, assisted by
the Head Kazi and two Muftis. The Governor General in
Council had various other public duties to discharge, and this
caused unavoidable delays in the proceedings of the Sadar
Court.

Notwithstanding the limitations on appeals, the accumu-
lation of undecided causes unavoidably increased so as to re-
quire more time for their decision, than the Governor General
in Council could conveniently spare from their various other
duties.

The same observation was true of the proceedings in the
Sadar Nizamat Adalat. This superior Court of criminal
jurisdiction was also composed of the members of the Supreme
Government assisted by the native law officers.

Lord Wellesley commented on this aspect of the problem
in his despatch to the Court of Directors, dated July gth, 1800 :

‘A conscientious discharge of the duties of the Sadar
Diwani Adalat, and the Nizamat Adalat, would of itself cccupy
the whole time of the Governor General in Council.

‘The proper duties of these Courts are not confined to
the determination of the causes which are brought before,them.
It is also their duty to superintend the conduct of all the other
courts, to watch over the general police of the country, and to
frame for the consideration of the Governor General in Council
new laws as cases may arise demanding further legislative pro-
visions.

“When your Honourable Court shall advert to the extent
of your dominions, to their population to their growing pros-
perity, and to the consequent multiplied concerns of individuals
it will atonce be evident that it is physically impossible that the
Governor General in Council can ever dedicate that timz and
attention to the duties of these courts, which must necessarily
be requisite for their due discharge.’
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This circumstance was sufficient to divest the Governor
General in Council of the responsibility of attending to the
work of the two Sadar Adalats, and appointing distinct Judges to
preside over those Courts. But there were many more circums-
tances which suggested emphatically the necessity and expe-
diency of adopting that measure.

The Governor General in Council along with their judi-
cial powers as constituting the Sadar Courts, exercised also'the
whole of the executive and legislative authority. There were
grave and fundamental objections to this sort of a union of
powers in the administrative machinery of the country. Many
of the progressive and civilized countries have adopted the
principle of separation of powers, if not fully, at least to the
extent of making the judiciary independent of the executive,
and Lord Wellesley realised the value of this princicle. His
comments on the prevailing system were as follows :

‘There are no circumstances however connected with our
political situation in this country, which require that the Gover-
nor General in Council should continue to exercise any por-
tion of the judicial authority,

‘It is equally necessary to the happiness of the people, to
the prosperity of the country, and to the stability of the British
Government, that such laws as the Governor General in Coun-
cil may sanction in his legislative capacity, should be adminis-
tered with ability, integrity, impartiality and expedition.

‘All the provisions made by the British constitution for
precluding the legislative and the executive powers of the state,
from any interference in the administration of the laws, are not
only applicable to the government of this country, but, if it
were possible, demand to be strengthened.

‘An efficient control may be exercised from England over
the conduct of the Governor General in Council, in his legis-
lative capacity. But no effectual control can be exercised over
him in the administration of the laws, and he may render the
laws altogether nugatory by abuses, omissions, or delavs in
their administration.
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‘It is essentially necessary that the security of private
rights and property should be rendered altogether independent of
the characters of those who may be occasionally placed at the
head of your affairs in this country. This, however, can never
be the case, while the Governor General in Council who makes
the law, and whose acts in the executive capacity, as well as
those of the long train of officers who exercise authority under
him in that capacity also, constitute the chief courts which
control the general administration of justice.

‘No inconvenience can arise from divesting the Governor
General in Council of all immediate interference in the ad-
ministration of the laws, while he has the power of altering at
his pleasure the law itself.

“These objections to the exercise of any judicial power by
the Governor General in Council, are founded on general and
established principles of government; but other considerations
render this duty incompatible with the proper functions of the
Governor General in Council,

“The administration of justice in open court, is one of the
principal securities for its due administration.

“The constant appearance of the Governor General in
Council in an open court of justice would be incompatible with
that dignity which, to render him competent to the conduct
of the government, it is essentially necessary that the person
invested with the supreme executive and legislative power
should maintain, not only in the estimation of the people
immediately subject to his government, but also of the foreign
powers.

“The presence of the Governor General in Council in
open court, would prevent the pleading of causes with becom-
ing freedom. No native pleader would venture to contest his
opinions, and the will of the Governor General, and not the
law would be considered as the rule of decision.

‘As the Governor General must necessarily be often
unacquainted with the languages of the country, this circums-
tance alone would render it impracticable for him to preside at

225



OUTLINES OF INDIAN LEGAL HISTORY

trials in open court, unless it should be determined that the
trials should be conducted in English, and by English pleaders.

‘In consequence of these circumstances, the Courts of
Sadar Diwani Adalat, and Nizamat Adalat are held in the coun-
cil chamber. Neither the parties nor their pleaders are in any
cases present. The proceedings are translated into English,
and read to the members of the Court who pass their decision,
which the register records.

“The necessity of making these translations constitutes
the chief cause of the delay in the decision of the causes which
are brought before the chief civil and criminal courts. The
translations cannot however be dispensed with for the reasons
above stated. They are also requisite for record and transmis-
sion to England, as they now constitute the only check on the
Governor General in Council in the administration of the law ;
but for these considerations, no translations of the proceedings
on trials would be necessary’.!

As the system stood, ‘there was absolutely no check on
the exercise of the judicial power by the Governor General in
Council. Thus a Government, disposed to abuse its trust,
possessed in India the means of abuse without impediment,

To ensure an impartial, prompt and efficient administra-
tion of justice, and also to provide for the permanent security
of the person and property of the native inhabitants of the
Provinces under British control, the Government of Lord
Wellesley came to the conclusion that the judicial functions
must be discharged by means of Courts of Justice which should
be distinct from the legislative and executive authority of the
State. This beneficial and wholesome reform was effected by
Regulation III of 1801, which provided that :

1. The Sadar Diwani Adalat was to be presided over
by three Judges;

2. The Chief Judge was to be a member of the Council,

1. ltalics mine.
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to be selected and appointed by the Governor General in
Council. Neither the Governor General nor the Commander
in Chief was to occupy this office. Some other member of the
Council was to be appointed as the Chief Judge:

3. The other two Judges' were to be selected and
appointed by the Governor General in Council from among the
covenanted civil servants of the Company, not being members
of the Supreme Council ; only those having experience of the
judicial work in the Provincial Courts were to be appointed :

_ 4. The constitution of the Sadar Nizamat Adalat was
to be the same as that of the Sadar Diwani Adalat, the same
set of three Judges presiding over both the Courts.

The arrangement was a welcome change, being necessary
for the prompt and pure administration of justice and the
welfare and prosperity of the country. The process of sepa-
rating the judiciary from the executive was initiated by Lord
Cornwallis, but it was taken to its logical conclusions only by
Lord Wellesley. By effecting separation of the judicial
authority vested in the Sadar Courts, from the executive and
legislative authorities of the State, Marquis Wellesley put the
keystone to the fabric of the system of law and justice of which
the foundations were laid by Cornwallis in 1793.

FURTHER CHANGE : 1805

In 1803, Lord Cornwallis reached India to assume the
reins of the Government for the second time. His tenure of
office this time was very short as he died in Indiain the same
year.

1. Lord Wellesley proposed a sum of Rs. 55000/~ per annum as the sala-
ries of the two Judges besides the Chief Judge. Justifying this he
observed : ‘Considering the importance of the duties of the Judges
of the new Courts, the eminent qualifications required for the
discharge of those duties, and the elevated situation in which the
persons appointed to those offices are placed, the Governor Gezneral
in Council is persuaded that it would have been consistent with good

* policy to have fixed the allowance of the two ] udgleg on a higher
scale. But the state of the public finances induced His Excellency in

Council to limit the salaries to the amount above stated ..... .
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The one significant development during this period was
the carrying further, to its last stage, the policy of separating the
judicial functions irom the executive functions. Lord Wellesley
had left the Office of the Chief Judge of the Sadar Adalats
to a member of the Council. Lord Cornwallis did away with
this practice. No longer was the Chief Judge of the Sadar
Adalats to be a member of the Council. Being a covenanted
civil servant of the Company, he was to be distinct from the
Governor General’s Council.

The change had been necessitated by several factors. In
1803 the jurisdiction of the Sadar Adalats had been extended to
the provinces ceded by the Nawab Vizier!, and in the course of
the following two years, to the conquered provinces and
Bundelkhand. In consequence, work before the Adalats
increased considerably. The various important and laborious
duties of the Supreme Government rendered it impossible and
impracticable for any of its members to discharge the extensive
and arduous duties of the Chief Judge of the Sadar Courts.

Moreover, the exercise of the functions of the Chief
Judge of the Sadar Adalats by a member of the Supreme
Council was not only liable in a great degree to the objections
which existed to the exercise of the functions of Judges of
those Courts by the Governor General and the members of the
Supreme Council collectively, but was all the more exceptionable
on grounds connected with the nature of the relations
subsisting between such Chief Judge as a member of the
Supreme Council, the executive branch of the Government, and
the Governor General and the other members of that branch
of the Government.

CHANGE IN 1807

In the year 1803, the two Sadar Adalats became distinct
from the Executive Government of the country. In 1807,
however, this policy received a setback. The Government by
Regulation XV, ‘enacted to modify the constitution of the
Courts of Sadar Diwani Adalat and Nizamat Adalat’ so far
as it related to the appointment-of the Judges of those Courts,

1. See page 231.
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laid down that the two Courts should in future consist of a
Chief Judge, being a member of the Supreme Counzil, but not the
Governor General, nor the Commander in Chief, and of three
puisne Judges to be selected from among the Company's
servants. This Regulation, passed on 23rd July, 1807 during
the regime of Lord Minto, increased the strength of the Sadar
Adalats from three to four Judges. The policy of having a
member of the Council as the Chief Judge was reverted to.
The reasons for this step are not clear. There was a simple
statement that ‘it has been deemed advisable to modify the
provision. . ..respecting the appointment of Judges of the
Courts of Sadar Diwani Adalat and the Nizamat Adalat’.

CHANGES OF I8II-I4

The step of 1807 was evidently a retrograde one. The
sounder policy of 1805 was, however, reverted to in 1811,
The increased number of trials in the Sadar Courts rendered it
necessary that the number of Judges of the Courts should be
augmented. Regulation XII of 1811, therefore, provided for
increasing the number of Judges of the Adalats ‘according as
may from time to time appear necessary for the dispatch of
business of those Courts.” The Adalats were in future to
consist of a Chief Judge, and of as many puisne Judges as the
Governor General in Council might from time to time deem
necessary to meet the demands of the work before the Adalats.
This Regulation did not lay down, as the necessary qualification
of the Chief Judge, that he should be a member of the Supreme

Council.

In 1814, the Government thinking it expedient that such
persons only ‘as may have been previously employed during
sufficient periods in the discharge of judicial functions should
be hereafter appointed to the office of Judge in the Sadar
Diwani Adalat and the Nizamat Adalat’, laid down vide Regu-
lation XXV that ‘no person shall be deemed qualified to be
appointed to the office of a Judge of the Sadar Diwani Adalat
and the Nizamat Adalat, unless he shall have previously
officiated as Judge of a provincial court of appeal, or of a court
of circuit, for a period of not being less than three years,” or
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unless he ‘shall have been previously employed in the Judicial
Department, or in offices requiring the discharge of judicial
functions whether of a civil or criminal nature, for a total period
not being less than nine years.’

The arrangement thus made in 1814 remained in force
during the rest of the Company’s period. The Sadar Courts
centinued to function up to 1862 when they were merged in
the High Court of Judicature at Fort William created in
Bengal under the High Courts Act of 1861.

EXTENSION OF THE ADALAT SYSTEM TO CEDED AND
COMNQUERED PROVINCES.

By a treaty dated the 2oth November 1801, the Nawab
Vizier ceded to the Company, in perpetual sovereignty, an
extensive and populous tract of country in the Subahdary of
Oudh, These provinces were cfficially designated as ‘the ceded
districts of Qudh’.

The strong encomiums which had uniformly been best-
owed on Lord Cornwallis’ institutions, probably, influenced the
Government's decision, by which the Bengal Regulations
were introduced into the ceded provinces of Oudh, on 24th
March, 1803.

The ceded territory was divided into seven districts, viz.,
Moradabad, Bareilly, Etawah, Furruckabad, Cawnpore, Allaha-
bad and Goruckpore. In each district, a Diwani Adalat to
decide civil and revenue suits, was established with a
covenanted civil servant of the Company as the Judge. All
executive officers were declared amenable to these Courts for
any act done in their official capacity in opposition to any esta-
blished Regulation. The Government also made itself liable
to be sued if any individual thought himself aggrieved by any
act done by any officer of the Government in pursuance of a
special order from the Governor General in Council. All
these provisions, it may be noted, were on the same lines as
those of 1793 in Bengal. (Regulation II of 1803).

To afford redress against unjust or erroneous decisions of
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fhe Diwani Judges, a Provincial Court of Appeal was establish-
ed at Bareilly. (Regulation IV of 1803).

By Regulation V, the Sadar Diwani Adalat at Caleutta
was authorised to try appeals from the decisions of the Pro-
vincial Court of Appeal at Bareilly. The jurisdiction of the
Sadar Adalat became extended over the ceded provinces and
all Civil Courts established therein.

The Judges of the Diwani Adalats were also to act as
Magistrates (Reg. VI). A Court of Circuit for the trial of
persons charged with crimes in the ceded provinces was esta-
blished at Bareilly, it being identical with the Provincial Court
of Appeal (Reg. VIII). The jurisdiction of the Sadar Nizamat
Adalat was extended to these Provinces (Reg. VIII).

Provisions were made for the appointment of vakeels
and pleaders on the same basis as in Bengal. (Reg. X).
Registers were authorised to decide cases up to Rs. zoo, on
a reference being made to them by the Diwani Judge. (Reg.
XII).

To relieve the Diwani Adalats, as far as it was practi-
cable, from the trial of petty suits, to afford the parties an
opportunity of obtaining a speedy adjustment of such suits,
without subjecting themselves or their witnesses to the incon-
venience and expenses attending a long absence from their
homes, and to expedite the decision of causes of every des-
cription, Regulation XVI made provisions for the appointment
of Munsiffs and Sadar Ameens for deciding cases up to Rs. 50
and Rs. 100 respectively. Appeals from their decisions lay to
the District Diwani Adalat. Other provisiens in this. behalf

were practically the same as in Bengal.

In course of time the Company conquered certain terri-
tories from the Scindia and the Peshwa. These territories were
divided into five zillas, viz. Aligarh, Saharanpore South,
Saharanpore North, Agra and Bundelkhand. By several Regu-
lations, IX of 1804 and VIII of 1805, during the governor
generalship of Lord Wellesley, the same system for ~the
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administration of justice as prevailed in Bengal, was extended
to these territories.

DIWANI ADALATS UNDER WELLESLEY

The various measures of Shore! failed to provide any
tangible relief to the Courts, Their effect was purely tempo-
rary. Within a very short time, the same old phenomenon of
accumulation of arrears of suits in the Courts re-appeared. In
the vear 1801, again the number of causes undecided was so
areat, as to attract the notice of the Court of Directors, who,
in their letter dated the 23rd March expressed their
desire 1o the Government of Bengal that steps might be
taken for reducing this number. The figures available of the
suits pending at the time before the various Courts in the
country indicated the position to be very serious. The number
of causes pending on 1st January 1802, before the five Courts
of Appeal, was 882 ; before the Judges of the Diwani Adalats,
12,262 ; before the Registrars of these Ccurts, 17,006; and
before the Native Commissioners, 131,929.

The number of causes decided in the preceding vear was -
Courts of Appeal, 667; Diwani Adalats, 8,298 ; Registrars,
14,124 Native Commissioners, 328,064.

The number of suits decided by the Judges and the
Registrars in one year appeared almost to be incredible, Simi-
lary, the number of suits decided by the Native Commis-
sioners—though they were mostly petty suits, the greatest of
them not exceeding the value of fifty rupees, and were deter-
mined probably in a summary manner— was, nevertheless, such
as might excite some surprise. One explanation, for the disposal
of the vast amount of judicial business was that the Government,
in its anxiety to keep down accumulation of work, urged the
Courts to expedite their proceedings. The number of suits dis-
posed of, rather than the quality of work done, came to be regard-
ed as the test, criterion of efficiency, There was a race on the
part of the Courts to cope with the increasing mass of judicial
work before them. With the result, their quality of work

1. See Chapter XI. J
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suffered. They did their work summarily. The accumulation
of undecided causes was, undoubtedly, a great evil. But there
was evil, too, in the haste with which efforts were being made
to keep down the' accumulation, There was a tendency to
estimate the zeal and efficiency of judicial officers, not by the
soundness of their degisions, but by the number of them. The
Joot rule system, encouraged by the higher authorities, was a
false test to judge the efficiency of the judicial officers. One
evil thus begot another evil.

However, all the expedients, hitherto employed, failed mis-
erably. The number of pending causes did not at all diminish.
The means, adopted or resorted to for that purpose, were not
as successful as was expected, A letter from the Bengal Govern-
ment of 3oth September, 1803 stated that although the
aggregate number of suits pending throughout the provinces,
on the gr1st December, 1802, was considerably less than the
number pending on the 31st June preceding, yet it had been
found impracticable to reduce the number of depending
causes, at some of the courts, sufficiently for the purpose of
ensuring to the parties a prompt decision on their claims; and
that this accumulation of business had taken place, in the zilla
courts of Tirhoot, Dacca, Jellalpore, and Bihar; where it
appeared, that the number of causes depending, exceeded the
number which had been decided, or dismissed from the file,
in the course of the five preceding years'.

The number of causes pending before some of the Judges,
was so considerable that great delay was bound to occur in their
investigation and decision.

In 1803, Lord Wellesley tried to improve matters by
adopting the more direct expedient of increasing the number of
Courts in the country. His scheme was embodied in Regu-
lation 49 of 1803. The salient provisions of this scheme were:

(i) The accumulation of causes in the Courts, in the

opinion of the Government, had chiefly ‘proceeded
from accidental circumstances, the effect of which
may be removed by a temporary arrangement for
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the trial and decision of causes in arrear, without a
permanent alteration of the established jurisdictions’,
The Government, therefore, thought it expedient
to make provisions for the occasional appointment of
an Assistant Judge, to assist in the trial and decision
of causes depending before the Judge of the Diwani
Adalat of any zilla or city, in which such an appoint-
ment might be required.

The Assistant or Additional Judges were to be appointed
only in those places where the number of pending causes made
it necessary to do so. The appointment of such a Judge was to
be purely temporary. He was to decide such cases as were
referred to him by the Diwvani Judge. His appointment was
to cease when the arrears of causes had been reduced
sufficiently.

(i) To expedite the general administration of Justice in
the zilla and city Diwani Adalats, the Government
thought it expedient to alter and enlarge the jurisdic-
tion of the Registers, so that the Judges might be
able to refer for trial, in the first instance, to thejr
Registers, suits erceeding in amount or value ‘the sum
to which they are at present restricted in such
references,”

Up till 1803, Registrars were authorised to take into
cegnisance civil cases in which subject matter did not exceed
Rs. 2co. Now, they were authorized to decide causes up to
a value of Rs. 5co, if the cases were referred to them by the
Diwani Judge,

The decisions of the Registrars were not final, Appeals
lay to the Diwani Judge as such cases might sometimes involve
questions of general and important nature.

(i) To expedite the administration of justice, provisions
were made for the appointment of a Head Native
Commissioner in an’y zilla or city wherein such
appointment might appear advisable, These Native
Judges were to be known as Sadar Ameens,
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The Sadar Ameen was to maintain his Court at the head-
quarters of the district with judicial powers to try cases up to
a value of Rs. 100 referred to him by the Diwani Judge.

The Sadar Ameen was to be nominated by the Diwani
Judge and approved by the Sadar Adalat. The Judge was
not restricted in his choice to any particular descriptions of
persons. Fle was required to be particularly careful to
select persons of good character and known ability, as well as
duly qualified by their education and past employments to
discharge satisfactorily the trust reposed in them.

The Sadar Ameens did not constitute any regular salaried
service. As compensation for his labours, the Sadar Ameen
was to get, on his deciding a suit referred to him, the
fee of one anna per rupee. If in any case, this allowance was
found to be insufficient, the Governor General in Council
might sanction such addition thereto as appeared requisite for
the encouragement of well qualified persons to hold the office
of Sadar Ameens and to perform the duties of this office with
diligence and fidelity.

The institution of Sadar Ameens represented the second
stage in the evolution of the native Judiciary, as Indians
came to have somewhat larger judicial powers than what they
had hitherto possessed.

(iv) Lord Cornwallis had introduced native Judicial
Officers in the form of Munsiffs, who were autho-
rised to decide cases up to Rs. 50. The Courts of the
Munsiffs, or Native Commissioners as they were also
known, were interspersed throughout the district.
These Courts provided an imfportant link in- the
judicial arrangements as they made an easy access to
justice possible. The efficacy of these Courts lay in
the fact that they were not concentrated or clustered
together at one principal place in the district. On
the other hand, they were so arranged as to enable
suitors in quest of justice in the interior of the
country to reach them without undertaking any Jong
and arduous journey.
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Wellesley continued the institution of Munsiffs with
certain improvements,

Hitherto, the selection of Munsiffs was restricted to
zemindars and other landholders who exercised their juris-
diction as Munsiffs over their under-renters and ryots in the
estate. This power was chiefly intended for the assistance of
landholders and farmers of land in the recovery of arrears of
rent from their under-tenants. Since the days of Cornwallis,
more effectual means had been provided for the purpose of
collecting arrears of rent. It was, therefore, ne longer necessary to
reserve the office of Munsiff for the particular and exclusive aid
of the landholders and farmers in the recovery of arrears of rent.
On the other hand, certain abuses had arisen from the indiscri-
minate exercise of the powers of Munsiff by the zemindars
and landholders, and so, the Government thought it expedient
to divest them of these powers. At the same time the
general convenience of inhabitants, especially of those who
resided at a distance from the Diwani Adalats, was expected to
be much promoted by the appointment of well qualified persons
as Munsiffs. Accordingly, in 1803, itwas laid down that the
Munsiffs were to be nominated by the Diwani Judge and
approved by the S8adar Diwani Adalat. In the selection, the
Judge was no longer to confine himself to zemindars or Jand-
holders only ; persons of known ability and education were also
to be appointed. The sphere of choice for the appointment
of Munsiffs was thus enlarged. Appeals from the Munsiffs,
as usual, lay to the Judge of the Diwani Adalat.

Thus the Courts of civil jurisdiction established at the
end of 1803 in each district and each of the three cities! of
Bengal, Bihar and Orissa were :

(1) Munsiffs: They were native Judicial Officers
baving jurisdiction up to Rs. 50. Appeals from
their decisions lay to the Diwani Adalat,

(ii) Sadar Ameens: Appeals from them lay to the

1. Patna, Murshidabad and Dacca.
236



PROGRESS OF THE ADALAT SYSTEM, WELLESLEY~-AMHERST

Diwani Adalat; They, too, were Native Judges,
having jurisdiction up to Rs, 100,

(iii) Registers: They were English Judges having juris-
diction up to Rs. 500; Appeals lay to the Diwani
Adalat.

(iv) Diwani Adalat: Appeals lay to the Provincial Court
of Appeal. There was one such Court in each dis-
trict. It was presided over by an English Judge,

(v) Assistant Judges: They were English Officers
appointed to assist the Diwani Adalat ; Appeals lay
to the Provincial Court of Appeal.

From the Provincial Courts of Appeal, appeals lay to the
Sadar Diwani Adalat in all cases involving a subject matter of
over Rs. soco in value.

CHANGE IN 1808

A change occurred in 1808 in the mutual relationship of
the Provincial Courts of Appeal and the Diwani Adalats in
zillas and cities. Under the scheme prevalent hitherto,
all civil causes were instituted in the Diwani Adalats, excepting
suits up to Rs. 50 which could be received directly by the
Munsiffs. In all causes tried by the Diwani Adalats, an appeal

lay to the Provincial Courts of Appeal; in causes exceeding
Rs. 5ooo a further appeal was open to the Court of Sadar
Diwani Adalat. In this way, there were two appeals in causes
of five thousand rupees or above. This arrangement caused
considerable delay in the final disposal of such cases. The
Government regarded it advisable that all causes ultimately
appealable to the Sadar Diwani Adalat should be made origi-
nally cognizable by the Provincial Courts of Appeal instead of
the Diwani Adalats. Such a step, it was expected, would
be advantageous to the parties concerned in such causes.
The speedy decision of other suits was also expected to
be promoted as the Diwani Judges would thus be relieved

of a part of their duties,

1. See page 222.
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Regulation XIII of 1808 thus conferred an original civil
jurisdiction on the Provincial Courts of Appeal in all cases
above 5000 rupees, Such cases were to be directly instituted
in the Provincial Courts, the appeal to the Sadar Diwani Adalat
being first and final except where an appeal lay to the Privy
Council under the Act of Settlement in  cases beyond
£5000 or 50,000 rupees.}

The Diwani Adalats were discharged from the oblig-
ation of trying causes over soco rupees. They were to try
causes only below that amount, This change occurred
during the tenure of Lord Minto as the Governor General.

LORD HASTINGS' PLAN OF 1814

The Governor General, Lord Haslings, expressed his
confident hope that the judicial measures of 1803 would have a
‘material tendency’ to expedite the decisions of civil suits
throughout the country. Unfortunately, the expectations were
not fulfilled. The scheme of 1803 failed to achieve the object
in view. It did not relieve the situation, which continued to
be as grim as before. Courts were overwhelmed with work as
usual,

The Court of Directors, in their dispatch to the Govern-
ment of Bengal, dated 14th September 1803, commented on
‘the almost ' incredible number of causes undecided, that to
judge by analogy of the courts of Europe, they would be
induced to think so great an arrear could scarcely ever come to
a hearing.” The matters did not improve, for in 1812 the
Court of Directors again commented on the accumulation of
work : “We should be sorry, that from the accumulation of
such arrears, there should ever be room to raise a question,
whether it were better to leave the natives to their own
arbitrary and precipitate tribunals, than to harass their feelings,
and injure their property, by an endless procrastination of their
suits, under the pretence of more deliberate justice.”. These
remarks speak volumes of the disturbing state of affairs

1. Bee pages 117, 177,
238



PROGRESS OF THE ADALAT S$YSTEM, WELLESLEY ~—AMHERST

prevailing in the judicial tribunals from the point of view of
the arrears of work.

Onu the eve of the renewal of the Charter of the Company
in 1813, the Select Committee of the House of Commons on
the affairs of the East India Company in its fifth report in
1812, observed, ‘Although the foregoing circumstances evince
the solicitude with which the Bengal Government have
endeavoured to afford the natives of those provinces, a ready
decision of their suits, and to enable the Judges of the different
courts, to keep down the number of causes on the file within
moderate limits ; yet it must be confessed, that these objects
are by no means so nearly attained, as to render their further
exertions unnecessary’. The Committee drew attention to the
various evils that were arising in the country due to the delays
of justice. The nature and intensity of the evils depended upon
the nature of the dispute, and the character of the people
among whom they arose. Many persons were tried for the
breaches of peace arising from boundary disputes and other
contests concerning landed property. The Judge of Circuit
ascribed this to the great arrears of untried causes pending in
some of the Courts ; since by necessarily protracting for years,
the decisions of suits, it frequently drove the suitors to despair,
and induced them to run the risk of taking justice into their
own hands, by seizing the object in dispute, rather than await
the tardy issue of a process, which threatened to exceed the
probable duration of their own lives.’

The real cause of the failure of the attempt to administer
real and quick justice to the pecple, and the mainspring of the
delay—which led to extortion and bribery—was the inadequacy
of the judicial system which established, on an average, one
court where there ought to be three or four. Untit this was
remedied all attempts atimprovement were bound to be un-
fruitful. The obvious plan would have been to have established
a sufficient number of courts to perform the judicial business.

On this head the Select Committee of the House of Com-
mons in its fifth réport in 1812 suggested that with respect to
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suits of small amount, the Native Commissioners to whom they
were referable, ‘may be indefinitely increased in number, at no
expense to the state.” But it further said, ‘An augmentation
of the number of European Judges, adeguate to the purpose
required, would be attended with an augmentation of charge,
which the state of the finances is not calculated to bear....’
Tt was an extraordinary pronouncement. The pleaof inade-~
quate finances was again being usecrl to defer the essential and
elementary reforms in the judicial machinery of the country.
Well did Mill observe, ‘Never since man had the use of langu-
age, was a more terrible condemnation on any government
pronounced. Of all the duties of the government, that of
maintaining justice among the people is the foremost. This
is, in fact, the end for which it exists. Here issaid to be a
government which raises upon the people a revenue so vast
that by avowed intention it is all that they can bear; that is,
oppressive to the highest pitch which oppression can reach
without desolating the country ; till not a sufficiency remains
to hire judges for the distribution of justice. What is made of
all this money? To what preferable purpose is it applied ?
High matter, in large quantity, would be contained in a proper
answer to these questions.’

It is not necessary to go far to seek answers to these
questions, The money was wrung from the unfortunate peo-
ple of India, and either squandered away, or sent to England
1o increase the profits of the Court of Directors.

In 1814, however, Lord Hastings gave shape to the sug-
gestions of the Select Committee in its fifth report to increase
the number of Munsiffs and Badar Ameens. Regulation XXIII
of 1814 was passcd for this purpose. The preamble set forth
the following purposss to fulfil which the Regulation in
question was passed :

(i) From time to time rules had been enacted in the
past for constituting the office of Munsiffs and Sadar
Ameens for the trial and decision of causes of a
certain amount or value, and these 1ules appeared in
some instances to require revision ;
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(i) It was expedient with the view of expediting the trial
and decision of civil suits, to extend the jurisdiction
of the Munsiffs and Sadar Ameens ;

(iii) In the interest of public convenience it was thought
requisite to transfer to the Provincial® Courts of
Appeal the control heretofore exercised by the Badar
Diwani Adalat in the appointment and removal of
Munsifis and Sadar Ameens ; and

(iv) It was expedient to consolidate and reduce into one
Regulation all the provisions which would be appli-
cable o the office of Munsiffs and Sadar Ameens.

The Regulation XXIII of 1314 made, inter alia, the
following provisions : ’

1. The local jurisdiction of the Munsiffs was to be so
arranged as to correspond exactly with those of the thanas or
local police jurisdictions; in this way the number of Munsiffs
was increased.

2. The recommendations for the appointment of parti-
cular individuals as Munsiffs were 10 be made by the Diwani
Judges for the approval and sanction of the Provincial Courts
of Appeal.

3. In nominating the individuals for the office of
Munsiffs, the Diwani Judges were not to be restricted to any
particular classes or descriptions of persons.

4 Whenever the Diwani Judge saw cause for the re-
moval of a Munsiff on the ground of any misconduct, neglect of
duty, incapacity or other disqualification, the Judge was to
report the circumstances of the case with his opinion on the
subject to the Provincial Court of Appeal; who might pass such
orders on the report as might appear to it to be proper.

g. The Munsiffs were empowered 1o receive, try and
determine all suits for money or personal property, against any
native inhabitant to the tune of Rs. 64. In this way, the juris-
diction of the Munsiffs was slightly enlarged. Previously they
could decide suits up to Rs. 50 only.
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6. The Munsiffs were not themselves to enforce their
decrees. The authority in this behalf was conferred on the

Diwani Judge.

7. The decisions of the Munsiffs were not to be final.
Appeals from them lay to the Diwani Judge. The decisions of
the Munsiffs were not, however, to be set aside for ‘want of
form or for irregularity in their proceedings’, but only on
merits.

8. The Regulation prescribed detailed rules of procedure
for the Munsiffs to follow in their Courts.

9. The Munsiffs were not to be regular salaried officers
of the Government. Instead, they were to be reimbursed on a
commission basis for the suits actually disposed of by them.

10. OSadar Ameens were to be appointed in the zillas
and cities for the trial and disposal of civil suits. The num-
ber of Sadar Ameens to be employed in each zilla or city was
. not fixed. The Provincial Courts of Appeal could at all times
exercise their discretion in increasing or decreasing their num-
ber after considering the state of civil business and other local
circumstances.

11. Selection of individuals for the office of Sadar Ameens
was to be made by the Diwani Judge to be approved by the
Piovincial Court of Appeal. For this selection, the choice of
the Judge was not restricted to persons of any particular ‘class -
or religion. However, the selection was to be made very care-
fully ¢o that only those persons who were best qualified for the
trust came to be appointed.

12. The jurisdiction of the Sadar Ameens was raised.
Previously they could hear and determine suits up to the value
of Rs, 100. After 1814, the Diwani Judge was authorised to
refer to the Sadar Ameens for trial and decision -any original
suits for money or other personal property, not exceeding rs0
Tupees in amount or value.

13. No suit was to be referred to the Sadar Ameens in
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which a British European subject, or a European foreignef,
or an American might happen to be involved.

14. Appeals from the decisions of the Sadar Ameen
were fo lie to the Diwani Judge,

Regulation XXIV of 1814 effected certain other modifi-
cations in the constitution and jurisdiction of the Courts,

1. The office of the Assistant Judge, which had been
created as a temporary measure by Lord Wellesley,! was
abolished.

2. The Diwani Judge could try cases only up to Rs.
s5000. All cases beyond that limit were to be tried by the
Provincial Court of Appeal as a Court of first instance. This
change had already been effected as early as 1808.%

3. Appeals from the Diwani Adalat lay to the Provincial
Court of Appeal. In cases, tried originally by the Provincial
Court, appeals lay to the Sadar Diwani Adalat. Appeals from
the Registrars were to lie to the Diwani Adalat. In this way,
there was to be only one appeal in every case irrespective of
the value of the subject matter.

4. The Diwani Judge could refer to the Registrar
cases up to Rs. 500. Appeals in such cases lay to the Diwani
Adalat only.

5. It was further provided that the Governor General
in Council could invest the Registrar of any Diwani Adalat
with special powers when there was pressure of work in the
Diwani Adalat and where the Registrar happened to be duly
qualified. A Registrar so invested was authorised to try cases
over Rs. 500 if the Diwani Adalat referred the cases to him.
In such cases, appeals lay directly to the Provincial Court of
Appeal.

Regulation XXV of 1814 happened to confer more exten-
sive original jurisdiction on the Sadar Diwani Adalat and the

1. See page 233,
2. See page 237.
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Provincial Courts of Appeal. It was requisite, with a view to
expedite decision of civil causes, to make certain modifications
in the rules then existing® regarding the jurisdiction of those
Courts in the trial of original suits. Accordingly, the following
rules were enacted :

1. All original regular civil suits, where the value did
not exceed 5000 rupees were to be instituted in the District
or City Diwani Adalat. However, if from pressure of work
in any Diwani Adalat, it appeared that suits exceeding 1000/~
in value could be more conveniently and expeditiously tried, in
the first instance, by the Provincial Court of the Division than
by the Diwani Adalat before which they might be pending,
it was to be competent to the Sadar Diwani Adalat to order
the iransfer of all or any of such suits to the Provincial Court.

2. All original regular suits in which the value or
amount of the claim exceeded 5000 rupees were to be instituted
and tried in the Provincial Courts. But if at any time it
appeared to the Sadar Diwani Adalat that, {rom pressure-
of business in any of the Provincial Courts, suits amounting to
50,000 rupees or above, being the amount fixed for appeals to
the King in Council, could be tried more conveniently or
expeditiously in the first instance by the Sadar Diwani Adalat
than by the Provincial Court, it was to be competent to the
Sadar Diwani Adalat to order the transfer of all or any such
suits from the Provincial Court of Appeal to the Sadar Diwani
Adalat.

SUMMARY OF THE ARRANGEMENTS—I814

The judicial system as left behind by Lord Hastings was
on the following lines :

1. Munsiffs: They were Indian Officers who were entitled
to try cases up to Rs, 64. Every district had a number
of such Judges. Appeals from them lay to the Diwani
Adalat,

1. See page237-238
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!;J

Sadar Ameens: They also were Indian Judges who were
entitled to try cases up to Rs. 150. They had their
Courts at the same station as the Diwani Adalat was
situated. Appeals from them lay to the Diwani Adalat.

3. Registrars : Ordinarily thev were entitled to try cases up to

oo rupees; The Governor General in Council could,

~ however, authorise any Registrar to try cases of 2 higher

value. Appeals from decisions in cases involving Rs.

soo lay to the Diwani Adalat ; thereafter, to the Pro-
vincial Court of Appeal.

4. Diwani Adalat: There was one such Court in each dis-
trict and each of the three cities. It could try all
cases up to Rs. 5000, Appeals lay to the Provincial
Court of Appeal.

5. Provincial Court of Appeal : Its functions were (i) to hear
appeals from the Diwani Adalet; (ii) to try cases
over Rs, 5000 ; (iii) Under certain circumstances to try
cases over Rs. 1000 as a court of first instance.

6. Sadar Diwani Adalat: Its functions were to hear appeals
from the Provincial Courts in all cases involving eover
Rs. sooo. It could also try, as a court of first instance,
all cases amounting to Rs. 50,000 or above.

It may be noted that by the time of Lord Hastings, right
of appeal had been severely curtailed. Whereas under Corn-
wallis’ scheme a suitor could have at least two appeals in every .
category of cases, under Hastings' scheme there could be only
one appeal. It'was only in cases amounting to Rs. 50,000 that
there could be a maximum of two appeals, firstly, from the Pro-
vincial Court which tried the case in the first instance, to the

' Sadar Diwani Adalat ; secondly, from the Sadar Diwani Adalat to
the King in Council. If such a case was tried by the Sadar
Diwani Adalat, as it could do under the powers conferred on it, -
there could be only one appeal to the King in Council.

CHANGES OF 1821

The arrangements of 1814 again failed to meet the exi-
gencies of the situation. Due to the limited powers enjoyed by
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the subordinate judicial officers, a much larger proportion of
business devolved on the Zilla and City Diwani Judges than
could properly be discharged by them. The Government felt
that relieving the Judges from part of that business by increasing
the powers of the Registers, Sadar Ameens and Munsiffs would
tend to expedite the general administration of justice. Hitherto,
there was one Munsiff in each thanna. This arrangement was
found to be inadequate and so it had become necessary to
augment it. To achieve these objects, the Government of Lord
Hastings passed a Regulation in 1821 by which certain adjust-
ments were made in the judicial arrangements of 1814.

Provisions were made for increasing the number of Mun-
siffs, if one Munsiff in each thanna was found to be inadequate.
His jurisdiction also was extended up to Rs. 150.

The jurisdiction of Sadar Ameens was increased to five
hundred rupees, No other significant change was made and
the arrangements of 1814 continued to work in other respects.

LORD AMHERST

During Ambherst’s tenure of governor generalship, some
changes calculated to raise the status of Sadar Ameens were
adopted. Regulation XIIT of 1824 was the first of such
measures. The Sadar Ameens, hitherto, did not form a regular
salaried cadre of the Company’s servants. They were remu-
nerated on a commission basis. With a view to the better
~administration of civil justice in suits referred for trial and
decision to Sadar Ameens, as well as for the more certain and
adequate compensation of these officers, the Government
thought it expedient to discontinue the mode of paying the
Sadar Ameens ,by institution fee in suits decided by them. It
was proposed to grant them a fixzed allowance calculated to
ensure a faithful discharge of duty and afford them a liberal
reward for their services. A monthly salary thus came to be
awarded to the Sadar Ameens as remuneration.

In 1827, the jurisdiction of Sadar Ameens was further
extended. In special cases they could try cases up to Rs, 1000.
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The services of the Sadar Ameens came to be very largely
used for the disposal of civil cases, and several such officers
were employed at the headquarters of the important districts.

WORKING OF CRIMINAL JUDICATURE AFTER CORNWALLIS

According to the Cornwallis’ scheme of criminal judi-
cature of 1790, which was continued in 1"793, magisterial powers
had been conferred on the Judges of the Diwani Adalats.
The main function of the Magistrates was to apprehend the
accused persons and commit them to the Courts of Circuit for:
trial. The Court of Circuit visited each district in the Division
once in every six months for this purpose. The Magistrates
and the Judges of the Courts of Circuit were all English servants
of the Company.

The practical working of this scheme did not produce
very happy results. The evils which Cornwallis’ reforms
created or left unremedied were in many cases similar to those
which he himself had so unsparingly condemned in 1790 No
doubt, after 1790 the mode of conducting trials was more
regular, satisfactory and decorous. The records were properly
kept and made up. But apart from this, there was no other
improvement. The accused persons remained in prison for
several months before they were brought for trial before the
Court of Circuit. Crimes of all kinds increased in the country.
Dacoity, Burglary, gang robbery, murders and various other
offences were committed with impunity.

There were many reasons for this sad state of affairs.
Cornwallis had united the functions of the Judge and the
Magistrate in the same person. The results of this arrange-
ment were unhappy and deplorable. The functions of the
police were sufficient to occupy the whole of the officer’s atten-
tion. In the same way, the work coming before the Judge of
the Diwani Adalat also was quite extensive. One peérson
could not do full justice to both the offices. It wasa wvery
heavy burden for one man to discharge. He had necessarily
to neglect one of the assignments,, and therefore, the whole

S

1 See page 147,
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system turned out to be a great anomaly. Persons had to wait
for long in the prisons before the Magistrate could complete
his investigations in to the charges laid against them, and it
was quite possible that some of thesé persons might turn out
to be quite innocent. Such persons were released by the
Magistrate, yet they had already suffered much in health,
wealth and reputation by being lodged in prison Jfor such a
long time unnecessarily. Commenting on this state of affairs,
the Select Committee of the House of Commons in its fifth
report in 1812 observed : ‘But the Committee have to notice
the delay in the administration of criminal justice in some of
the districts, arising from another cause, which is of more
pernicious tendency than that experienced by those committed
for trial ; in as much as it affects those against whom no evi-
dence has yet been taken, and may therefore involve, the inno-
cent as well as the guilty. The delay here alluded to, is that
which frequently occurs at the office of the magistrate, where,
from press of business or other causes months are represented
10 elapse, before the person apprehended can be brought toa
hearing ; during which time, he is lodged in a crowded prison,
where, not unfrequently, death overtakes the prisoner before
the causes of his apprehension can be inquired into....The
evil seems to arise, from the European civil servant.. . .having
more business on his hands, than it is possible for one person
to transact. If as judge, he is impressed with the necessity of
making an exertion for the reduction of the civil suits on his
file, the business of the magistrate’s office, is in danger of
falling in arrear ; and if he employs himself sufficiently in the
latter, to prevent the detention of witnesses on criminal charges
continually coming before him, and to commit or discharge the
persons accused, the file of civil causes must of course
increase, .’ '

Further, a Magistrate had to possess great activity both
of mind and tody and bein a position to be on tour in the
district under his charge. But he being the Judge could not
leave the station without special permission of the Government.
The work of arresting and apprehending criminals therefore
suffered. These abuses could be eradicated by entrusting only
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one office to one individual. Any system which seeks to en-
cumber the Magistrate with extraneous duties which serve to
impede the regularity and rapidity of the Magistrate’s move-
ments as an officer of the police, must always be open to
serious objections.

Cornwallis had instituted four Courts of Circuit for
administering criminal justice throughout the three provinces
of Bengal, Bihar and Orissa, These Courts visited the
districts twice a year and tried the persons committed by the
Magistrates. Owing to the very limited powers of the Magis-
trates to try and punish the criminals the number of persons
which they used to commit to the Courts of Circuit for trial
was always very large. The Judges of the Courts of Circuit
were thus called upon to discharge a large volums of work, In
1802, these Courts investigated 2820 charges, and tried 5667 -
persons. The average of the following five years was 5831
persons tried. The time allotted for the Court to finish one
circuit was six months, there being two gaol deliveries every
year. Now, assuming that the business of the year 1802 was
equally divided between the Judges of the four Courts of
Circuit, for any of the half yearly gaol deliveries, each Judge
would, on an average, have more than 700 persons to try, and
he might dispatch the business, at the rate of somewhat more
than four trials per diem, if the whole six months were em-
ployed on the circuit with little time allowed for travelling from
station to station. But then the work before the Courts was
not equally divided. The Court of Circuit for the Division of
Calcutta had to face more work, This Court in 1802 tried 335
charges, and 1182 persons, which, on an average must have
required the Court to try more than seven persons each day, in
order to get through the circuit in the time allotted, before the
commencement of the next circuit. If a due allowance be made
for the time consumed on travelling from district to district then
the Court must be considered to have tried many more persons
per day. The result of the heavy pressure of work was that the
Court was seldom able to finish the circuit within the time
allotted. The Select Committee in 1812 in its fifth report made
the following comment on this point: ‘But in Bengal provinces,
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the Judge seldom returns to his station before it is time for his
successor, to commence his circuit; and it had happened in the
Dacea Division, that the Circuit has, in its duration, considerably
exceetled six months. During all this time excepting what
may be required by the judge in passing from one station to
another, he is incessantly employed in the most arduous and
important duties that can be confided to a public servant, that
of conducting trials of persons charged with capital crimes.’
In the Calcutta Division, instead of a gaol delivery every six
months, there used to be only three gaol deliveries in two years.
The very limited number of Judges of Circuit, compared with
the extent of country and the number of districts which requi-
red to be visited in their respective Divisions, was such, that
great delay and uncertainty occurred in the period of holding
the gaol deliveries. A vear, somelimes even more, ofien
elapsed between the sessions. Even under normal circum-
stances, there were only two gaol deliveries every year, and
the ordinary time a prisoner had to be in gaol, between his
commitment by the Magistrate and his trial at the hands of the
Court, was from- one to five months. But as noted above, the
circuits did not take place regularly once in six months. Much
longer interval often elapsed between the sessions, and for all
this period prisoners committed for trial immediately after the
previous sessions remained in confinement, which obviously
was the cause of much injustice.

Such irregular visits of the criminal judges gave no little
impunity to crime, People would submit to injustice, rather
than waste money and time in procuring uncertain and delayed
justice and redress, People became reluctant, as they thought
it foolish, to prefer any information leading to the investigation
of a crime as they were afraid that it might lead to their long
detention as witnesses.

The system was expensive for the Government, as it had
to summon the witnesses and maintain them when in atten-
dance on the Court. But, perhaps, the greatest objection
to the delay occurring between apprehension and trial was
the opportunity it gave to the accused to fabricate a defence

250



PROGRESS OF THE ADALAT SYSTEM, WELLESLEY-—AMHERST

and for conspiracy either to involve the innocent, or 1o shelter
the guilty, by means of various expedients. All this, undoub-
tedly, was the cause of much injustice.

Commenting on this state of affairs, several Magistrates
observed : ‘ The trouble, loss of time and expense that attends
a criminal prosecution on the present system, is, in our opinion,
a serious evil, and not only induces many who have been
robbed, to put up with the loss they sustain, rather than apply
to the Police Officers for redress, but prevents numbers from
coming forward with informations that would be highly benefi-
cial to the community, and we have no doubt would in number-
less instances be preferred, were the administration of justice
more prompt and speedy than at present.”

They continued: ‘The consequence of this delay has
been, that numbers of criminals of the most daring descrip-
{ion, against whom, when committed for trial, there was the
most full and complete evidence, have escaped, and been again
let loose on soclety ; owing to the death or illness of some of
the principal witnesses, to their being collusively out of the
way at the trial, or not being correct in their evidence before
the court of circuit, as when the case was fresh in their
memory before the magistrate.”

They observed further: ‘The prosecutor is also in many
instances, more indifferent as to the event of the trial, when it
comes forward, than he was, at the time of his appearance
before the Magistrate ; threats have probably been "conveyed,
ina circuitous mode, both to himself and his witnesses, and
they in consequence think it more politic, on their appearance
before the Court of Circuit, to soften, than to urge what they
have stated before the magistrate.’

Lord Cornwallis was anwious to inivoduce a system of
speedy justice. But his measures, both in the field of civil as well
as eriminal justice, failed to achieve the object he had in view.

The absence of Indian Judges was another significant defect

: Beng.. App. Fifth Rep. 1812, -~
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in the Cornwallis’ scheme of criminal judicature. Their absence
was felt most keenly in this sphere. Many of the important
English functionaries of the Company adversely commented on
this policy and advocated its immediate reversal. The Magis-
trate of Midnapur commented on this aspect of the problem in
these words : ‘Another impediment......is to me, too palpa-
ble to be overlooked, I mean that arising from Europeans, in
our situation, being necessarily ill qualified, in many points, to
perform the duties required of us, as judges and magistrates.
Nothing is more common, even after a minute and laborious
examination of evidence on both sides, for the judges to be
left in utter doubt respecting the points at issue. This pro-
ceeds chiefly, from our imperfect connection with the natives

and our scanty knowledge after all our study, of their manners,
customs, and languages...... I am inclined to think that an

intelligent native is better qualified to preside at a trial, than
we can ever be ourselves ...t The Magistrate of Midnapur
was not alone in his opinion. He found valuable stupport from
the Court of Circuit for the Calcutta Division. These Judges
cbserved : ‘We cannot study the genius of the people, in its
own sphere of action. We know little of their domestic life,
their knowledge, conversation, amusements, their trades and
castes, or any of those national and individual characteristics,
which are essential to a complete knowledge of them. Every
day affords us examples of something new and surprising ; and
we have no principle to guide us, in the investigation of facts,
except an extreme diffidence of our opinion, a consciousness of
inability to judge of what is probable or improbable.” The.
evil complained of was extensive. The Judges pointed out,
“The difficulty we experience in discerning truth and falsehood
among the natives, may be ascribed, I think, chiefly to our
want of connection and intercourse, with them ; to the peculia-
rity of their manners and habits, their excessive ignorance of
our characters, and our almost equal ignorance of theirs.’
Under these circumstances, the administration of criminal
justice in the country was bound to be inefficient and ineffec-

tive. In the absence of any knowledge of the native customs,

1, ltalics mine . e
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habits and language on the part of the English Judges who
were entrusted with the responsibility of administering erimi-
nal justice, it was natural for them to be unable to appreciate
truly the testimony and evidence of the witnesses appearing
kefore them. Many guilty persons were thus acquitted and
many innccent punished. To increase its efficacy, it twas
necessary to associate more and more Indians with the system
of criminal judicature. And even though this fact had been
realised by many responsible officials of the Company as eérly
as 1800, no concrete step was taken by the Government in this
direction for quite a long time to come.

It is difficult to explain the jealous care with which judi-
cial functions in criminal matters were sought to be reserved
to European officers, from the beginning : and no attempt was
made to constitute even an inferior agency of native officers.
In the field of civil justice, Cornwallis himself had conferred
some minor judicial powers on the natives in the capacity of
Munsiffs. In the sphere of criminal justice, however, not even
the slightest powers were conlerred on them.

CHANGES IN CRIMINAL JUDICATURE

One way to relieve the pressure of work on the Courts of
Circuit was to enlarge the judicial powers of the Magistrates
enabling them to dispose of a larger number of cases without
any reference to the Courts of Circuit. In this way, business of
the circuit could te much diminished ; trials in a majority of
cases could be disposed of expeditiously, without there being
any increase in the burden of the Magisirates. According to
the system in force, the Magistrates had to conduct a full fled-
ged inquiry, hearing evidence on both sides. They would com-
mit the case to the Courts of Circuit if there was prima facie
proof of the accused’s guilt, Before the Court of Circuit the
whole trial started de novo. All this unnecessary duplication of
procedure could be avoided, if the Magistrates themselves had
the power to punish the accused without referring the case to
the Court of Circuit. The system of 1793 was very inconveni-
erit to all the prosecutors, complainants and witnesses. These

253



QUTLINES OF INDIAN LEGAL HISTORY

persons had o reach the District Headquarters twice ; firstly,
at the time of inquiry before the Magistrate, and secondly, at
the time of trial of the case before the Court of Circuit. In-
creased powers of the Magistrates would have spared many of
these persons from this trouble and inconvenience.

One remarkable feature in the early Regulations was the
grect caution with which the administration of criminal justice
was treated. The powers given at first to the Diwani Judges,
as Magistrates, were even less than what are given toa third
class Magistrate at the present day.

The powers of the Magistrates, however, were enlarged in
1807 in the days of Lord Minto. Regulation IX of that year
empowcred the Magistrates to award sentences of siz months’
imprisonment with thirty rattans, or a fine of two hundred
rupees, commutable, if not paid, to a further period of impri-
sonment not exceeding six months. All those cases which
merited a more severe punishment than this had to be referred
to the Courts of Circuit for trial.

LORD HASTINGS

Regulation XII of 1818, enacted during the governor
generalship of Lord Hastings, effected a further increase in the
powers of the Magistrates. The reasons for this change were
stated to be as follows : '

(i) Under the existing Regulations the Magistrates were
not empowered to pass any sentence of punishment
upon prisoners charged with the offence of house
breaking with the intent to steal, or with the offence
of receiving or buying stolen goods, knowing the same
to be stolen;

(i) Much of the time of the'Judges of Circuit was occu-
pied in investigating these and scme other offences,
which did not demand any severe or exemplary
degree of punishment ;

(i) In such cases the prosecutors ard witnesses were
exposed to great distress and inconvenience in being
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compelled to attend, not only during the inquiry into
such cases before the Magistrates, but subsequently
during the trial before the Court of Circuit;

(iv) In such cases the prisoners were sometimes subjected
to a prolonged detention in custody previously to
their trial at the gessions ;

(v) Some of the inconveniences would be obviated, and
the ends of criminal justice more promptly and effec-
tually obtained, by investing the Magistrates with
certain powers with regard to the trial and punish-
ment of persons charged with and convicted of such
offences.

Accordingly, the Magistrates were empowered {0 award a
sentence of imprisonment with hard labour fora period of two
nears and corporal punishment not ewceeding thirty stripes.
In all other serious offences, prisoners had to stand their trial
before the Court of Circuit of the Division.

The first move to entrust {0 the natives of the country
with the power of trying criminal cases, was taken by Lord
Hastings. This very desirable change was effected by means
of Regulation I1I of 1821, The main reasons {or this change
were stated to be as follows::

(i) Thestate of public business in some districts required
that the Magistrates be aided and helped by their
assistants;

(i) It was advisable and expedient, with a view to the
speedy trial and punishment or acquittal of persons
charged with petty offences, and to the due adminis-
tration of criminal justice in cases of a trivial nature,
to empower the Native Law Officers and the Sadar
Ameens, to try and determine such cases when
seferred to them by @ Magistrate.

Whenever the accumulation of judicial business in a zilla
or city rendered it impracticable for 2 Magistrate to discharge
it with sufficient dispatch, the Magistrates could refer cases
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involving petty offences for trial to the Hindu or Muslim Law
officers and to Sadar Ameens. This plan, initiated in 182r,
was destined to be very short-lived, for very soon after,
provisions were made for the transfer of magisterial functions
from the Judges to the Collectors.

COLLECTOR-MAGISTRATES

In 1821, a change of far-reaching importance which com-
pletely reversed the plan of Cornwallis, was introduced by Lord
Hastings. Under the plan of Cornwallis, magisterial functions
had been confided with the Diwani Judges, who were known as
Judge-Magistrates. The Judge was the principal officer of the
district. Hastings converted Collectors into Collector-Magis-
trates, making the Collector as the principal officer of the
district. Cornwallis was very much against the idea of giving
any judicial powers to the Collectors, for he feared that they
would misuse these powers to harass the poor tenants and
ryots in the country while collecting land revenue. Hastings’
change by way of conferring judicial powers or magisterial
powers on the Collectors was thus a complete negation of the
Cornwallig’ polic};,

The Government enacted Regulation IV of 1821 for
authorizing a Collector of land revenue or other officer employed
in the management or superintendence of any branch of the
territorial revenues, to exercise, in certain cases, the powers of
Magistrates, and for authorizing a Magistrate to exercise in
certain cases the powers of a Collector of land revenue, or any
other officer employed in the management of any branch of
territorial revenues. No convincing reasons were adduced for
such a fundamental change of administrative policy. That
such a change was thought to be ‘expedient’ by the Govern-
ment, was all that the preamble of the Regulation stated.

The Regulation declared : ‘It shall be competent to
the Governor General in Council to authorize a collector of
Tevenue, or other officer employed in the management or
superintendence of any branch of the territorial revenues, to
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exercise the whole or any portion of the powers and duties
vested by the Regulations in the magistrates.. .., or to employ
a magistrate.. ..in the collection of public revenue, and to
invest the person so employed with the whole or any portion
of the powers of collector of revenue, or of other officer emp-
loyed in the management or superintendence of any branch of
territorial revenues’ )

-

The Regulation as enacted was merely permissive. It
did not effect the change all at once. It merely empowered
the Government to effect the change whenever or wherever it
liked. The Regulation did not say any thing about the Judges
exercising the magisterial powers. Perhaps, the arrangement
was not to be disturbed. It appears that the idea of enacting
this Regulation was to enforce the hands of the Collectors so
that they might be able to, collect the arrears of revenue expedi-
tiously and effectively. This policy of vesting revenue authori-
ties with magisterial functions was carried much further by
Lord William Bentinck.
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CHAPTER XIII

THE ADALAT SYSTEM IN BENGAL—-BENTINCK
AND AFTER

BENTINCK

Lord William Bentinck's tenure of office as Governor
General forms a notable era in the Indian History. His
administration was crowded with innovations. He introduced
many significant measures in the system of the Bengal Judiciary.
In importance, from the Legal History point of view, Bentinck’s
administration figures second only to that of Cornwallis.

FIRST MEASURE—CREATION OF AN ADDITIONAL SADAR
DIWANI ADALAT

One of the earliest objects which attracted Lord William
Bentinck’s attention was the existence of only one Court of final
appeal for the whole of the Bengal Presidency, situated at the
distant extremity of the provinces which composed it. The
area composing the Bengal Presidency covered the populous
North Western Provinces also. The Court of the Sadar Diwani
Adalat was situated at Calcutta. The inhabitants of Agra,
kefore they could reach the Court in which they might obtain
redress for the partiality, ignorance or injustice of the local
tribunals, had over a thousand miles to traverse, and a climate
1o encounter very much different from their own. The distance
from the presidency of the districts comprised in the Western
Provinces, and the difference of their climate from that of
Bengal, were so great as to deter individuals from personally
resorting to the highest appellate authority, to obtain redress
against any acts or orders of the subordinate Courts. The
suitors in these provinces were thereby subjected to serious
expense, difficulties and delays in prosecuting or defending
appeals at the Adalat. Such a state of affairs did not only pro-
duce disgust with the legal institutions among the inhabitants
of the North Western Provinces, but it was tantamount to an
absolute denial of justice. It was very necessary, therefore, to
establish a separate Sedar Diwani Adalat and a Nizamat Adalat
for the Western Provinces. Such a step was calculated to obviate
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the manifold difficulties to which the suitors were subjected,
and also to establish a more proximate control over the civil
and criminal judicature in those provinces which had hitherto
been without any sort of an effective supervision and con-
trol whatsoever.

Taking all these factors and circumstances into consi-
deration, the Government of Lord William Bentinck established
the Court of Sadar Diwani Adalat and Sadar Nizamat Adalat
at Allahabad from the 1st of January 1832. Regulation VI of
1831 achieved this object. This Court was to exercise juris-
diction over the province of Banaras, the ceded and conquered
provinces including the districts of Meerut, Saharanpore,
Muzaffarnagar and Bulandshahar. In this way, adequate faci-
lities of appeal were afforded to the inhabitants of the North
Western Provinces.

RE-ORGANISATION OF CRIMINAL JUDICATURE

The Cornwallis’ scheme of criminal judicature had
failed to promote expeditious trials of criminal offences.! The
experience of forty years had revealed many imperfections in
that system. Some changes had of course been made in that
system from time to time, on the spur of necessity, but they
did not sufficiently relieve the situation. Bentinck realised that
the institutions of 1790 and 1793 needed radical repairs and
that only slight adjustments here and there would not do.
And so, he started on the work of re-organising and reconstruc-
ting the whole fabric of the criminal judicature.

By the time of his arrival in India, the Provincial Courts
of Appeal and Circuit had subsisted for nearly 40 years. They
had come to constitute a very cumbrous machine for the ad-
ministration of civil and criminal justice. They failed to
achieve the two great objects of a court—the cheap and early
decisions of suits. They were in fact, as Lord William aptly
described them, ‘the resting place for those members of the
service who were deemed unfit for higher responsibilities.’

1. See page 247,
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With reference to criminal justice, these Courts were felt to
be a heavy incubus on the judicial institutions. They procee-
ded once in every six months, to hold the sessions and gaol
delivery in each district. The prosecutors and witnesses were
detained for many months awaiting their arrival. People felt
it to be an intolerable grievance to be separated for a long
period from their families and means of subsistence. The
prisoner was equally consigned to a very prolonged imprison-
ment Fefore he was tried. To those who happened to be
guilty merely of minor offences, or those who were proved to be
innocent, this long confinement without trial was a glaring

injustice.

Lord Rentinck determined to break up this venerable but
useless system. Regulation I of 1829 effected the change. The
preamble of this all important Regulation mentioned the
following reasons in justification of the proposed reforms :

1. The system in operation for superintending the
magistracy and the police, and for controliing and directing the
executive revenue officers, who in several cases were also magis-
trates?, had been found to be defective.

2. The Provincial Courts of Appeal and Circuit, partly
from the extent of country placed under the authority of each
and partly from their having to discharge the duties of both
civil and criminal tribunals, had, in many cases, failed to afford
that prompt administration of justice which it was the duty of
the government to secure for the people. The gaol deliveries
had been, in some instances, delayed beyond the term pres-
cribed by law.

3. A great arrear of cases under appeal had accrued in
all the Courts, to the manifest injury of many individuals, and
to the encouragement of litigation and crime.

=

4. The Judges of Circuit did not have opportunity of
acquiring sufficient local knowledge to enable them adequately
to control the police, or protect the people.

1. See page 256.
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To rectify these various defects, the Governor General in
Council thought it necessary and expedient ‘to place the magis-
tracy and police, the collectors and other executive revenue
officers, under the superintendence and control of Commis-
sioners of Revenue and Circuit, each vested with the charge of
such a moderate tract of country as may enable them to be easy
of access to the people, and frequently to visit the different
parts of their respective jurisdictions ; to confide to the said
Commissioners the powers now vested in the Courts of Circuit,
together with those that belong to the Board of Revenue. ...’

The whole area under the Bengal Presidency, which
extended as far as Saharanpore and Meerut, was arranged into
twenty divisions. In each of these divisions, a Commissioner
of Revenue and Circuit was appointed. To these Commis-
sioners was entrusted the responsibility of conducting sessions.
For this purpose, these Commissioners were {o possess and
exercise, each in his division, all the powers and authority
which hitherto were exercised by the Judges of Circuit. The
gaol deliveries were ordinarily to be held at the station of the
Magistrate or Joint Magistrate making the commitments. The
gaol deliveries were to be held at such periods as might, from
time to time, be fixed under the orders of the Government;
but there were to be at least twe gaol deliveries in each year for
each district. In practice, the Government directed the Commis-
sioners to hold gaol deliveries every quarter.

With the new arrangements coming into force, the
powers and authority then belonging to the Judges of the
Provincial Courts of Appeal for the divisions of Calcutta,
Dacca, Murshidabad, Patna, Banaras and Bareilly, in their
capacity of judges of circuit, were to cease.

The Commissioners of Revenue and Circuit were also
entrusted with some revenue duties mainly of a supervisory
character over the Collectors. They were also charged with
the duties of superintendents of police for their respective divi-
S10nS.

The Commissioners were to be subject to the authority .
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and control of the Nizamat Adalat in their judicial functions,
and to the Sadar Board of Revenue in their revenue duties.

By Regulation II of 1829, all orders passed by the Ma-
gistrates were made appealable to the Commissioners of Cir-
cuit, Regulation VI of 1829 extended the powers of the
Magistrates. They were authorised to pass sentences of
imprisonment extending up to two years with labour,

The previous system, existing prior to 1829, under which
there used to be only two sessions in a year, was injurious
to the cause of justice, unjust to all those who were involved
in criminal cases, and injurious to the interests of society. The
effective remedy would have been to have appointed a suffi-
cient number of distinct officers for the work of conducting
the sessions in areas of manageable size. But this, it was
said, was impossible in the financial circumstances of the
country. The plan adopted, therefore, was to unite the three
functions of commissioner of revenue, judge of circuit, and
superintendent of police. All these functions were to be exer-
cised by the same individual, whose jurisdiction was to extend
over not more than two, three or four districts according to their
size. From a practical point of view, the new arrangement was
decidedly an improvement on the old system in certain res-
pects, The sessions began to be held with greater frequency.
The accused persons did not have to remain in jail for long
without trial. Appeals from the decisions of the Magistrates
could be made with less trouble and expense to the parties
and were decided much more speedily.

But the new system suffered from certain drawbacks
also. The judicial functions were found to be incompatible
with fiscal duties. The arrangement of making a tax gatherer
a judge also was absurd and impolitic. Some Commissioners
paid more attention to the revenue work and neglected the
judicial duties ; while some neglected the revenue work. The
charge of revenue as well as of sessions was too heavy for one
single individual. Consequently, efficiency suffered a great
deal,
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To remove these defects and with a view to enable the
several Commissioners of Revenue and Circuit to devote a
sufficient portion of their time to the discharge of the duties of
the former office, as well as to provide for the more speedy
trial of criminal offences, another significant change was effect-
ed in the country’s criminal judicature in 1831 by Regulation
VII, enacted during the incumbency of Lord William Bentinck.

The Governor General in Council was thereby em-
powered to invest, by an Order in Council, the Judges of zillas
or cities with full powers to conduct the duties of the sessions.
The Sessions Judges so appointed were to try every com-
mitment that might be made by the Magistrates of their
respective jurisdictions, ‘as soon after it is made as may
be convenient, and gaol deliveries for each district shall be
held at least once in every month.’

The new Regulation did not divest the Commissioners,
as a whole, of their powers to conduct the sessions. The Regula~
tion was merely of a transitory nature. To start with, the
transfer of sessions duties from the Cepfrimissioner to the
Diwani Judge was intended to be made only in those {excep-
tional cases where the pressure of work devolving upon a Com-
missioner rendered such a course advisable. But soon the
exception became the rule; the Commissioners were very
generally unable to manage the sessions work in addition to
their other duties; and so, invariably the sessions work in the
districts came to be transferred to the Diwani Judges. Thus
wete born the ccurts, the District and Sessions Courts, which
subsist and function even at present, and have judicial func-
tions in both the spheres of justice—civil as well as criminal.

The permissive legislation! of Lord Hastings by which
the Collectors might be authorised to exercise magisterial
powers was widely used during the days of Bentinck. Practi-
cally throughout the mofussil, the Collectors came to exercise
the magisterial powers. This arrangement was open to criti-
cism. The Collector was thereby constituted a Judge of his

1. See page 236,
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own actions. He was relieved of control and responsibility.
There could be little protection to the people against extor-
tions in realizing the government revenue, if the same person,
as Magistrate would decide a complaint against his own acts,
as Collector. The arrangement of combining the functions of
Collector and Magistrate was more open to censure than that
of combining the functions of Civil Judge and Magistrate ;
for it not only weakened the magisterial usefulness, but im-
parted an odium to his office of the Collector. The functions
‘of a thief catcher and that of a tax collector did not go hand
in hand. But the system continued.

The union of the offices of Collector and Magistrate,
which was effected in 1831, lasted for a few years when again a
change was thought to ke necessary as it was felt that the magis-
terial duties were very much neglected under that set-up. In
1837, the Governor General, Lord Auckland, procured the
sanction of the Court of Directors to the separation of the two
offices, which was gradually effected in the course of the follow-
ing eight years. In consequence of the small salaries allowed
to the Magistrates, the office fell in to the hands of junior
and more inexperienced members of the service, and the effect
on the administration of justice was not very happy. After
careful consideration and much discussion, the offices of the
Collector and Magistrate of the district were again united in

1859,

In 1864, the High Court of Calcutta complained that the
Chief Magistrates of the districts did very little criminal work,
the effect of which, upon the administration of criminal justice,
was very injurious. The Magistrates were called upon for
explanations. It was found that the union of the two offices
placed 2 heavy burden on the officer who could not dis-
charge it satisfactorily except by an unusual effort on his
part. Several officers proposed separation of criminal and
judicial work from the revenue and general administration and
the appointment of-an officer at the head of each. Sir James
Fitzjames Stephen, the then Law Member, however, did not
approve of this proposal. In his minute on the administration
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of justice in 1872, he adduced inter alia the followirg reasons
for his disapproving of the proposed reform :

1. The first principle was that the maintenance of the
position of the district officers was absolutely essential to the
maintenance of the British Rule in India, and that any diminu-
tion in their influence and authority over the natives would be
dearly purchased even by an improvement in the administra-
tion of justice.

2. The exercise of criminal jurisdiction was, both in
theory and in fact, the most distinctive and most easily and
genecally recognised mark of sovereign power. All the world
over the man who could punish was the ruler. Put this
prerogative exclusively in the hands of a purely judicial officer
who had no other relations at all to the people and who passed
his whole life in a Court ; the result of this would be to break
down in their minds the very notion of any sort of personal
rule or authority on the part of the Magistrates.

And Stephens concluded : ‘T do not think that, situated
as we are, the law can ever be carried out effectually except in
one of the two ways, namely, either by the strong personal
influence of Magistrates known to and mixing with the people,
or by an enormously increased military force. In a few words,
the administration of criminal justice is the indispensable con-
pition of all government, and the means by which it is in the
last resort carried on. But the district officers are the locai
governors of the country ; therefore the district officers ought
to administer criminal justice....Therefore, it is necessary,
upon the whole, that the district officers should both administer
criminal justice and discharge miscellaneous executive func-

tions.’

In this way, the system of Collector-Magistrate was per-
petuated in the country. The jurisdiction, powers and func-
tions of the Magistrates came to be regulated by the .Criminal

Procedure Code of 1872. The system of Collector-Magistrate
continues to work even to-day.
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It may, however, be noted that the arguments of Stephens
do not have any validity in the modern context of India.
What is needed to-day is efficiency in the administration of
justice so that liberty, property and person of individuals may be
adequately protected. And, therefore, sooner the system is
changed by effecting separation in the judicial and the
executive functions, the better it will be in the interests of law

and justice.

REFORMS IN CIVIL JUDICATURE

Lord Bentinck’s reforms in the sphere of civil judicature
were more conspicuous and salutary than his reforms on the
criminal side.

Lord Cornwallis had consistently employed himself in
excluding the natives from all offices of any importance and
distinction in the Government. The leading feature of his
administration was its total dependence on European agency and
the absence of Indians from every situation of trust, respon-
sibility and emoluments. He narrowed the circle of employ-
ment for the natives to the smallest possible limits. In the
department of civil justice, the jurisdiction of the Native Com-
missioners—who were denominated as Munsiffs also—was
restricted to suits up to fifty rupees only. These officers were
honorary, and they were instituted to give relief to the Diwani
Judges*

Indians thus came to enjoy a very subordinate and inferior
status In their own country.

The results of this narrow policy were most unfortunate.
The English functionaries did not understand the language,
manners and habits of the natives. The inevitable result of
this circumstance was to make the administration unpopular
and inefficient. Cases piled up in the Courts. The
proceedings of the Judges were dilatory and costly. There
were not enough Judges to cope with the vast amount of litiga-
tion arising in the country. The multiplication of English

1. See page 178.
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administrators was no remedy. Its cost was prohibitive. The
only remedy was the association of Indians in large numbers.
The policy of excluding the natives from all share in the
administration was highly unjust, unrealistic and impolitic. It
had a demoralizing effect on the natives. It killed their
self- respect and self confidence.

However, it took long to reverse this doctrine of exclu-
siveness. 1he folly of the system gradually became apparent
in the increasing defects of the English administration. The
districts entrusted to the English servants were too large for
their supervision. Their knowledge of the native customs
and habits was limited. They could not, therefore, act with
vigour and efficiency. The amount of labour and responsibi-
lity thrown upon them rendered it impossible for them to
perform their duties with satisfaction. By slow degrees did
the most discerning of the English servants become aware of
the fatal error which had been committed in the attempt of
governing millions of people with a bare one thousand
foreigners.

On the other hand, the functions which were entrusted
to the natives, limited though they were, were discharged by
them with efficiency and responsibility, Working as Munsiffs,
they already disposed of g/10 of the civil judicial work in the
country. It was absolutely impossible to provide for the trial
and decision of the numerous cases occurring in the extensive
and populous provinces without the aid of some sort of inferior
judicatures under native superintendence. In 1801, suits
disposed of by the Munsiffs were: suits decreed, 1,83,422;
suits adjusted by the parties before them, 1,84,811, The process
in the Munsiff’s Court was very inexpensive as compared to the
Diwani Adalat. Munsiff’s proceedings were quite expeditious.
He knew the native language, habits, manners and customs.
He had, therefore, many advantages on his side. Perjury was
very uncommon in his Court. A Munsiff could sit the whole
day in his Court, without being incommoded by heat or crowds
and worked patiently to discharge his duties, The Judge of
Midnapore praised the work of the Munsiffs. ‘They sit from
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morning till night on a mat, under a shed or hut, or in the
porch of a house, and attend to every petty dispute of a ryot
with a degree of patience, of which we have no idea, till they
develop the merits, and decide the suit.’

The parties could not easily deceive a Munsiff. He
could ‘examine witnesses and investigate the most intricate
case, with more temper and perseverance, with more ability
and effect than almost any European.” Moreover, the esta-
blishment of natives was much cheaper than the English one.
In course of time, the incompetency of the natives for the pzr-
formance of the official duties—the assumed fact on which
Cornwallis’ system of exclusion rested—was found out to
ke a mere assumption, a myth, a fiction, which was unable
to stand the test of experience. The natives performed their
duties with zeal and ability. Their admission to higher offices
was very strongly recommended by some far-sighted servants
of the Company.

From 1793 to 1831, however, there was a steady, though
slow, progress in the movement of employing the natives
more and more extensively in the sphere of administration
of justice. They came to have somewhat wider judicial powers
during these forty wears. But enough had not been done till
Bentinck came on the scene.

The necessity of introducing the natives to offices or
higher responsibility, and of giving them a corresponding
increase of allowances, was early perceived by the Court of
Directors. In 1786, they had already pointed out to the
Bengal Government that it might not be practicable in many
cases, and, in general, by no means eligible in point of policy
to increase the number of Englishmen in the interior of the
country. Neither was it necessary for good government nor
was it productive of any benefit to the Company in proportion
to the vast expense attending it. They did take a right view
when they observed, ‘When the talents of the more respectable
natives can with propriety and safety be employed in the
management of the country, we think it both just and politic
to carry that principle in to effect, . ..’ ‘
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Cornwallis did not give any heed to that advice. In
1813, though Lord Hastings increased the scope of their
employment yet the Directors were not satisfied with what
had been done. They enunciated two important principles
in this respect in 1824. Firstly, they proposed that to secure a
prompt administration of justice ‘native functionary must be
multiplied so that they might be able to dispose of all civil
suits in the first mstence without regard to the amount at
stake, Secondly, they proposed that ‘when we place the
Natives of India in situations of trust and confidence’, it
was expedient under every consideration of justice and policy
‘to grant them adequate allowances.’” On this point the
Directors observed: ‘ We have no right to calculate on their
resisting temptations to which the generality of mankind in
the same circumstances would yield.’

In enunciating their policy regarding the place of Indians
in the administration, the Court of Directors manifested a
degree of liberality which their servants in India were not pre-
pared to second. The authorities in India after 1793, it is
true, finding the old principle of exclusiveness utterly imprac-
ticable, had been constrained by the irresistible force of circum-
stances, gradually to enlarge the powers and jurisdiction of the
Native Judges. Without such assistance the business of the
Courts was in the danger of being brought to a dead stop. But
still, the pay, allowances and authorities of the Indian Judicial
Officers continued to be very inadequate. This aspect of the
problem was touched upon forcibly by the Court of Directors
in 1828 : ‘It is nevertheless essential to this result in India, that
the Natives employed by our government shall be liberally
treated, that their emoluments shall not be limited to a bare
subsistence, whilst those allotted to Europeans in situations of
not greater trust and importance enable them to live in affluence
and acquire wealth. Whilst one class is considered as open to
temptation ard placed above it, the other, without correspon-
ding inducement to integrily, shculd not ke exposed to equal
temptation, and be reproached for yielding to it.’
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Lord William Bentinck assumed the reins of government
inJuly, 1828. He soon came to the conclusion that the policy of
excluding the natives from all share of administration 'was
absurd and impolitic, that it was impossible to continue the
English Government on the principles of perpetually excluding
the patives from all participation in its honours and responsi-
bilities and that the prevalent system was in need of a com-
plete and radical change. William Bentinck spent three years
in maturing his plans ; thereafter, he wrote to the Directors :

‘A more extended recourse to Native agency for the dis-
posal of judicial business has been so earnestly, repeatedly, and
so recently urged by your Honourable Court, that I should
almost have deemed it my duty to give effect to your injunc-
tion, inspite of any local obstacles which have opposed them-
selves. But concurring as I do most cordially, in the wisdom,
the justice and the sound policy of these injunctions, and being
fully satisfied that Native probity and talent may immediately
be found, if due caution be observed in the selection of instru-
ments, in sufficient abundance to justify the present introduc-
tion of the system, I should have deemed myself criminal had T
any longer delayed to concede to the people of this country a
measure so solemnly calculated to facilitate their access to
justice; to conciliate their attachment, and to raise the standard
of the moral character.’

Bentinck thus resolved to provide for the larger introduc-
tion of the natives into every department of public business,
He created new offices of trust and emolument for them, intro-
ducing them to a large extent in to the judicial and fiscal
administration of the country. He reorganised the judicial
system of the country in the sphere of civil justice. The
basic feature of the new system was the throwing open of
gates of responsible and respectable judicial appointments to
the natives. There is not the least doubt in affirming that the
business of the country came to be much better executed
after this association of the natives with the administra-
tion. It was done with greater expedition and satisfaction at
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comparatively smaller cost. It was a tribute to his liberal policy
that in 1833, the Charter Act in its 87th clause enacted :

‘No Native, . nor any natural born subject of His Majesty
resident therein, shall by reason only of his religion, place of
birth, descent, colour, or any of them, be disabled to hold any
place, office, or employment, under the said Company.’

BENTINCK'S SCHEME OF 1831

The new scheme for the dispensation of justice in the
country was embodied in Regulation V of 1831. The pre-
amble narrated the following reasons for the enactment of the
particular Regulation :

1. The state of civil business in the Zilla and City
Courts rendered it desirable on general grounds to employ
respectable natives in more important frusts connected with
the administration of the country.

2. It was expedient that the provisions for this purpose
should “be gradually introduced into the zillahs and cities
from time to time as the Governor General in Council, by an

Order in Council, might be pleased to direct.

3. It had become necessary in connection with those
arrangements, to modify the powers and duties of the Zilla,
City and Provincial Courts,

4. It had been deemed just and proper that no native
of India should be considered ineligible to the office of the
Munsiff or vakeel on account of his religious belief or persuasion.,

To achieve these objects, the Regulation made, inter alia,
the following provisions : '

(i) Munsiffs were empowered ‘to receive, try and deter-
mine’ all suits not exceeding in value or amount
the sum of three hundred rupees.

(i) The office of the Munsiff was open to the natives of
India, of any class or religious persuasion.

(i) Al suits within the competency of a Munsiff to
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decide were ordinarily to be instituted in the Mun-
siff’s Court. Nevertheless, the Zilla or City Diwanz
Judge was to be competent to receive such suits,
try them himself, or to refer them for trial to any-
other Court subordinate to this authority, ‘whenever
he may see sufficient reason for so doing.’

Hitherto, the Munsiff used to receive, as a com-
pensation for his trouble in the trial of suits, the
amount of the institution fee. These provisions
were rescinded, it being laid down that henceforth
the Munsiff should receive from the Government
such monthly allowances 'as may be fixed by the
order of the Governor Gereral in Council.’

The second category of native officers introduced
for the administration of civil justice was that of
Sadar Ameens. The Office was open to natives

of India of any class or religious persuasion. Their
number in a district was to be regulated in such
manner as the Governor General in Council might
be pleased to direct.

The Zillah and City judges were to be competent
to refer to any of the Sadar Ameens, subject to
their authority, for trial and decision, any original
suits pending or instituted in their Courts, if the
amount or value of the subject matter involved
therein was 1000 rupees or less.

Hitherto, these were the only two categories of Native
Judges who used to decide civil suits. By Regula-
tion V another higher class of Native Judges also
came to be appointed. They were to be known as
the Principal Sadar Ameens. It was to be open
to the Governor General in Council. to appoint
to any zillah or city jurisdiction, one or more Principal
Sadar Ameens. The office of the Principal. Sadar
Ameen was to be.open to Natives of .India "of any
class or religious persuasion. . They were to receive
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such monthly allowances as might be fixed by the

Governor General in Council.

(viii) The Zillah and City Diwani Judges were authorised
to refer to the Principal Sadar Ameens any original
suits in which the amount of the subject matter did

not exceed five thousand rupees.

(ix) In appeals from the decisions of the Munsiff or
the Sadar Ameen, the decisions of the Zilla or City

Diwani Judge were to be final.

(x) In all cases originally decided by the Principal Sadar
Ameen, an appeal was to lie to the Diwani Judge.
A further or special appeal might lie to the Sadar

Diwani Adalat.

(xi) In all suits originally decided by the Zilla or City
Diwani Judge, an appeal was to lie to the Sadar

Diwani Adalat.

(x11) Following categories of persons were exempted from
the jurisdiction of the Native Judges of all cate-

gories

(a) An European British Subject ;
(b) An European Foreigner ;

(¢) An American.

(xiii) All those provisions of the previous Regulations which

authorised reference of civil suits for trial to the
Registrars attached to the several Zilla or City Courts
of Diwani Adalat, were rescinded. Such cases,
henceforth, were to be referred to the Sadar Ameen
or the Principal Sadar Ameen according as might

be the value of the subject matter.

PROVINCIAL COURTS OF APPEAL ABOLISHED

In the days of Cornwallis and immediately thereafter, the

Provincial Courts of Appeal were quite respectable judicial in-
stitutions. Some of the ablest men in the Company’s service
were appointed to them to raise their dignity. But in course
of time, these courts sank into inefficiency. Their judicial
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reputation was extremely low. They served no useful purpose
except that of delaying the judicial proceedings. Their deci-
sions furnished no clear precedent for the guidance of the lower
Courts. They had sunk into something very different from
what Cornwallis had wished them to be. The reason for this
development was this: The revenue branch of service had
been gradually treading down the judicial. The best men in
the service were attracted to the Revenue Administration leav-
ing behind only the inefficient for presiding over the Provincial
Courts. These Courts, which were once the objects of ambi-
tion to the ablest and the best men among the Company's
servants, had become little better than refuge for the destitute
and incapable among them. ‘They required picked men to
render them efficient, and they had been presided over by the
refuse.

Bentinck now made up his mind to abolish them. In 18209,
the Provincial Courts of Appeal and Circuit were deprived of
their criminal functions as Courts of Circuit. Regulation V of
1831, which introduced Bentinck’s new scheme of civil judi-
cature, transferred practically all their functions to the Zilla
and City Diwani Judges. The Regulation laid down that into
whatever zilla or city the Governor General in Council exten-

ded its provisions the Provincial Court of Appeal should cease
to exercise jurisdiction there,

The new scheme was to be introduced in the country
gradually, district by district, it being necessary to do some
preliminary work before the introduction of the new plan. In
1833, a Regulation was enacted to empower the Governor
General in Council to abolish the Provincial Courts of Appeal.
Section IV of Regulation II laid down that whenever the
provisions of the scheme of 1831 had been introduced in all the
districts constituting the jurisdiction of a Provincial Court,
the Governor General in Couneil should be competent to abo-
lish the Provincial Court by an order. In course of time, all
the Provincidl Courts were abolished.
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NEW SCHEME— AN APPRAISAL

The new judicial scheme of Bentinck resulted in simpli-
fying, expediting and cheapening the administration of civil
justice. It was based on very sound principles. The intro-
duction of the Native Judges infused greater energy, efficiency
and expedition in the distribution of civil justice in the
country. *

In the scheme of Cornwallis, the Diwani Adalat was the
principal court of original jurisdiction within its local juris-
diction. Itwasits duty to decide, in the first instance, all
civil suits, except those which fell within the jurisdiction
of the Munsiffs and Registrars. It, therefore, discharged the
bulk of original woerk. Under Bentinck's plan, the Diwani
Adalat, presided over by an English covenanted civil
servant of the Company, bad original jurisdiction in all cases
though it was expected to decide cases in the first instance only
when the subject matter involved amounted to over Rs. 5000.
All the cases below that monetary ceiling were ordinarily to be
decided by the Native Judges subject to the control of the
Diwani Court. The Diwani Adalat heard appeals from the
lower Courts. Its main function thus became appellate. It
exercised original jurisdiction cnly in exceptional or special
cases.

Bentinck’s judicial plan_ in chort, was as follows :

1. Munsiffs: At the lowest rung of the judicial hierarchy
came the Munsiffs. They were Indian Officers, being
entrusted with the responsibility to hear and determine
civil suits not exceeding Rs. 300.

2. Sadar Ameens: They were Indian Judges. They used to
decide cases up to Rs. 1000, on a reference being made
to them by the Diwani :Adalats.

3. DPrincipal Sadar Ameens: They were Indian Judges en-
titled to decide cases up to Rs. 5000, on a reference
by the Diwani Adalat,

4. Zilla and City Adalats or Courts ¢f ‘Civil Justice : These
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Courts were presided over by English Judges. It
would decide civil causes over Rs. 5000 in value.
It heard appeals from all the Courts numbering 1, 2, 3
akove.

5. Sadar Diwani Adalat: Being the ultimate Court of Appeal
in civil cases it was presided over by English Judges.
It heard appeals in cases decided originally by the
Diwani Adalats.

It may be pointed out that the Zilla and City Courts,
Eesides their functions in the sphere of civil justice, discharged
criminal functions also as Courts of Sessions, trying persons
committed for trial by the Magistrates. This Court exercising
dual jurisdiction is present even to day under the title of the
District and Sessions Court.

Under the Bentinck’s system each district was divided in-
to a certain number of munsiffships. The Munsiff’s station
was generally placed in the centre of a circle so as to meet the
convenience of the people, and to bring justice as much as
possible to every man's door. The Munsiff was the poor man’s
judge ; redress in ninety nine cases of civil justice out of a
hundred, was given exclusively through him. The other
Judges, Sadar Ameens, Principal Sadar Ameens held their
Courts at the same station as the Diwani Adalat of the Zilla
or City. The local jurisdiction of these Native Judges was
commensurate in extent with that of the Adalat to which
they were subordinate. The Adalat had concurrent pri-
mary jurisdiction in all suits of whatever value, vet suits were
not usually brought before it in the first instance, except
under peculiar circumstances or when the cause of action was
valued over Rs. 5000. The Judge of the Adalat was the highsst
judicial functionary in each zilla,

JURY SYSTEM

Regulation VI of 1832 enabled European functionaries to
avail themselves of the assistance of respectable natives in the
adminigtration of civil justice. It was considered desirable ‘to
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enable the European Functionaries who preside in the courts
for the administration of civil.. .. justice to avail themselves of
the assistance of respectable Natives in the decision of suits, or
the conduct of trials, which may come before them’. To
achieve these objects, the Regulation made provisions for ena-
bling a European Judge of a Civil Court, in the trial of civil
suits original or appeal, to avail itself of the assistance of
respectable mnatives in either of the three following ways :

(i) By referring the suit, or any point in the case, to a
panchayat of such persons ‘who will carry on their
inquiries apart from the court, and report to it the
result.’

(ii) By constituting two or more such persons assessors
or members of the court, ‘with a view to the advant-
ages derivable from their observations particularly
in the examination of witnesses’. The opinion of
cach assessor was to be given separately and dis-
cussed.

(iii) By employing them more nearly as a jury; they
were to attend during the trial of the suit, and were
to suggest, ‘as it proceeds, such points of inquiry as
occur to them; the court, if no objection exists,
using every endeavour to procure the required
information, and after consultation will deliver in
their verdict.’

The mode of selecting the jurors, the number ta be emp-
loyed, and the manner in which their verdict was to be delivered
were left to the discretion of the presiding judge.

It was to be understood clearly that, under all the modes
of procedure described above, decision was vested exclusively
in the authority presiding in the Court.

LATER CHANGES
Under the Regulation of 18 3i, the Principal Sadar Ameens
could try suits valuing up to Rs. 5000, over which limit the

suits were tried by the City or Zilla Adalats. In 1837, a pro-
posal was made in the Legislative Council of India to drop the
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monetary restriction on the jurisdiction of the Principal Sadar
Ameen so as 1o enable him to decide suits of any amount,
There were scme who doubted the wisdom of the measure,
The Judges of the Sadar Diwani Adalat wrote to the Govern-
ment that they would not advise the passing of an Act autho-
rising this change as the official integrity of the Indian Judges
was not very high, Some of the members of the Governor
General’s Council did not agree with the view of the Judges of
the Sadar Court, and they supported the change. For the last
five years these Indian Judges had been entrusted with suits
involving Rs, 5000 or less. Their work had not been found
to be unsatisfactory, only a very few cases of corrupt conduct
having been brought to light. Shakespeare, a member of the
Council, was in favour of effecting the change as he did not
‘entertain an unfavourable opinion of native character.’
Macaulay, the Law Member supported the proposal very
strongly. In his opinion, causes of more than five thousand
rupees were not likely to be more intricate than causes of less
value, There was no question either of law or fact which
could not be raised in the course of a suit for a lakh of rupees
and which was not equally likely to be raised in the course of
a suit for a thousand rupees. If the Judges could decide
causes up to five thousand rupees they could very well decide
causes beyond that amount also, Some relief could be pro-
vided to the overworked Adalat of the Zilla by extending the
original jurisdiction of the native functionaries. They already
decided a large number of suits and so the objection of the
Sadar Court did .not have any validity, As Macaulay observed :
“The argument of the Sadar Court when reduced to plain
language is this: The native Judges are bad and corrupt.
Therefore leave to them more than nine hundred ninety nine
cases in a thousand. Leave tg them all the cases of the poor
and almost all the cases in"Which the middle classes are con-
cerned. Leave to them a power which-enables them to reduce
unjustly to. hopeless. poverty every inhabitant of the Empire,
except perhaps a twenty-thousandth part of the population.’
Put in this form, the argument of the Sadar Court reduced
itself to an absurdity !
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With such a strong advocacy, the Act could not fail to
pass ; and late in 1837 it was duly enacted. Act XXV of 1837
authorized the Principal Sadar Ameens to take cognizance of
suits involving any amount referred to them by the Zilla or
City Diwani Adalat. In suits exceeding Rs. 5000, an appeal lay
direct from them to the Sadar Diwani Adalat. In suits below
Rs. 5000 appeals were to lie, as usual, to the Diwani Adalat.
The ordinary jurisdiction of the Principal Sadar Ameen had no
limit in amount or value. His office came to assume a very
high importance. It was his Court in which cases involving
enormous amounts of property were ordinarily disposed of in
the first instance.

The Indian Judges received very low salaries. It was
essential to increase their emoluments o secure efficiency
combined with integrity.” Macaulay supported the pro-
posal of making some addition to the salaries of the Principal
Sadar Ameens and other native judicial officers. In conse-
quence, the grades of the Indian Judges were revised and
enhanced.

INDIANS IN CRIMINAL JUDICATURE

The first move to entrust the Indians with some respon-
sibility in the sphere of criminal law and justice, was taken by
Lord Hastings in 1821 when a Regulation permitted the Zilla
and City Judge, acting as the Magistrate, to refer petty offences
for trial, to the Hindu and’ Mohammedan Law Officers and to
Sadar Ameens. The plan did not survive for long, for very soon
after, the magisterial functions of the Judge came to be trans«
ferred to the Collector.

For some time the Indians had no part to play in the
administration of Criminal Law and Justice. In 1843, however,
-the natives were entrusted with some magisterial functions. The
exigencies of the public service required that the Police and
criminal branch of the Judicial Department should be stremg:
thened by the more extensive employment of uncovenanted:
agency of Native Officers. Accordingly, Act XV of 1843, passed
during the administration of Lord Ellenborough, empoweretl
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the Local Government of the Bengal Presidency to appoint in
any zilla or district one or more uncovenanted Deputy Magis-
trates. These persons could also be employed in the Revenue
Department. In practice the office of the Deputy Magistrate
was combined with the office of the Deputy Collector.

DIWANI ADALATS AND REVENUE CAUSES

In his scheme of 1793, Cornwallis conferred jurisdiction
to decide all revenue cases on the Diwani Adalats. The
Collectors were to concern themselves with the task of collecting
revenue. He was not to exercise any judicial functions in this

sphere.

The arrangement was modified a little in 1794, when in
order to relieve congestion in the Diwani Adalats, the Govern-
ment of Shore authorised the Adalats to refer to the Collectors
the work of adjusting accounts in cases pending before them.
The Collectors were to make a report to the Adalat for its
taking whatever action it liked. With this starts the commence-
ment of the process of a re-transfer to the Collectors of judicial
functions. With the passage of time more and more judicial
authority came to be vested in the Collector. Regulation VII of
1799 provided a summary procedure for the determination of
claitns to arrears of rent. The purpose of the Regulation was to
establish a more certain and easy process for enabling land-
holders and farmers of land to realize their rents. The party
from whom the arrears were due could be arrested by an order
of the Judge on the petition of the landholder. The matter
was then referred to the Collector for adjustment and report.
In such cases the party aggrieved could institute a regular suit
after summary investigation. The Court was then to make a

regular judicial investigation.

Regulation V of 1812 laid down more specifically the
rules under which a zemindar could distrain the property of
his tenant with a view to recovery of rent. The Collector was
to give a summary judgment in such cases, Any person who

1. See page 208.
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was dissatisfied with the summary judgment of the Collector
could bring a regular suit in the Diwani Adalat for a f{ull and
formal investigation of the merits of the case. The jurisdiction
of the Adalat was not excluded from the sphere of revenue
cases. A regular suit in the first instance or a summary suit
before the Collector followed by a regular suitin the Adalat
were the alternative remedies available.

Regulation VIII of 1831 was passed on account of the
fact that it was necessary to provide more effectually for the
adjustment of suits and claims relating to arrears or exactions
of rent, Summary claims were henceforth to be filed with the
Collectors whose decisions were to be final subject to a regular
suit in the Court in such matters. In 1831 rent and revenue
cases were thus again transferred to the Collectors, to be dispos-
ed of in a summary manner in order to facilitate the collection
of government revenue. No rules, however, had ever been
laid down for conducting the summary inquiry by the Collec-
tors. Considerable oppression resulted from this state of

things.

In 1859 matters were made worse because Act X, passed
by the Governor General in Council made all kinds of revenue
cases cognisable by the Collectors in place of the Diwani
Adalats as heretofore. The jurisdiction of the Courts was
completely barred in such cases. Appeals from the Collectors
went to the Commissioner subject to the aver-all control of the
Board of Revenue.

There was a strong opposition from responsible quarters to
the passage of these provisions which deprived the Civil Courts
of their jurisdiction in so many important varieties of revenue
cases which were transferred to the exclusive cognisance of the
revenue officers. The effect of the Act was to bring cases
involving intricate points of law, concerning important interests
in land, under the adjudication of the Collectors who were
hardly capable to discharge it with efficiency.

The policy of Act X of 1859 underwent a radical change
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in 1869. Act III of that year enacted by the Bengal Legisla-
tive Council again transferred the jurisdiction to decide all
revenue cases to the Civil Courts. The Act, however, gave
way to the Bengal Tenancy Act passed by the Governor
General in Council in 1885. The 13th Chapter of this Act
authorises the Civil Courts to determine disputes between
landlords and tenants. The Revenue Officers still have some
jurisdiction to determine disputes between landlords and
tenants arising in the course of preparation of records of rights.

The Civil Courts in Bengal thus have very wide jurisdic-
tion in rent and reventue cases.
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CHAPTER XIV

A
JUDICIAL SYSTEM BEYOND BENGAL

JUDICIAL SYSTEM IN MADRAS : 1802

By the end of rgth century, the Company was successful
in annexing large tracts of territory around the presidency of
Madras, which were placed under the control of the Govern-
ment there. In course of time, there arose the need of creating
a judicial system in these newly acquired territories which were
inhabited by the natives. Accordingly, in the year 1802, during
the governorship of Lord Clive, an Adalat System was created
in the province of Madras on the pattern of the Bengal system
of 1793.

The offices of Judge, Magistrate, and Collector of the
revenue, were to be held by distinct persons, By Regulation
II of 1802, a Court of Diwani Adalat or a Civil Court was
introduced in each district for the purposes of trying civil and
revenue causes, Lhe Collectors and other executive officers
of the Government were to be amenable to the jurisdiction of
the Diwani Adalats for any act done in their official capacity
in opposition to any Regulation. Each Civil Court was to be
presided over by a Judge who was to be assisted by the
Native Law officers. All decisions of the Zilla Court were
final in suits under 1000 rupees in value; above that amount,
an appeal lay to the Provincial Court of Appeal.

As in Bengal so in Madras, four Provincial Courts of
Appeal were established to hear appeals from the Zilla Civil
Courts. Their decisions were final if the amount in dispute did
not exceed Rs. s000. Above that amount a further appeal lay to
the Sadar Diwani Adalat. (Regulation IV of 1802).

Regulation V created the Sadar Diwani Adalat which was
to consist of the Governor and members of the Council as
Judges. Its decisions were final except in civil suits of the value

of Rs. 45000 or over in which an appeal could further be made
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to the Governor General in Council at Calcutta. This was an
important innovation in the case of Madras.

Regulation XVI authorised the appointment of Native
Commissioners with power to iry suits not exceeding 8o
rupees in value; appeals from them lay to the Zilla Civil Judge.

Regulation XII authorised the Zilla Diwani Judges to
refer to their Registers for trial and decision those causes where
the property in.dispute did not exceed 200 rupees. Their
decisions were final up to the amount of 25 rupees, beyond
which an appeal lay to the Zilla Judge.

The plan introduced in Madras for the administration of
criminal justice was much the same as in Bengal. Magistrates
were appointed to arrest persons charged with crimes or offen-
ces. They had the power to inflict punishment in cases of
sbuse, assault and petty theft by imprisonment, corporal
punishment or fine up to Rs. 200. The British subjects residing
in the provinces and charged of commiting criminal offences,
were to be apprehended by the Magistrates, and sent for trial
to the Supreme Court at Madras, This provision resembled the
one made in Bengal by Cornwallis in 1793.

Four Courts of Circuit were constituted for the trial of
persons charged with crimes or misdemeanours. The Judges
were to hold half yearly gaol deliveries. The Judges of the
Provincial Courts of Appeal were to be the Judges of the Court
of Circuit in their respective divisions. The Courts of Circuit
were entitled to pass every sentence but capital sentences
passed by them had to be confirmed by the Fozdary Adalat at
Madras,

For purposes of preserving uniformity in decisions
throughout the several Courts of Circuit, and for the better
regulation of all that related to criminal cases and the police of
the country, Regulation VIII provided for the erection of the
Fozdary Adalat or the Chief Criminal Court, to be held at
Fort 8t. George and consisting of the Governor and members
of the Council. The Court was empowered and directed to
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take cognisance of all matters relating to the .administration of
Justice in criminal cases and the police of the country. It had
the power of passing final sentences in capital cases.

The sentences of the Criminal Courts were to be in accor-
dance with Mohammedan Law as modified by the Regu-
lations. The Civil Courts were to apply Hindu Law or
Mohammedan Law, according to the religious persuasion of the
parties bgfore them. In other cases, they were to act according
to justice, equity and good conscience.

CHANGES AFTER 1802

The Sadar Diwani Adalat and the Fozdary Adalat con-
sisted of the Goveinor and members of the Council, assisted by
the Head Kazi and two Muftis. In course of time, the territory
under the Madras Presidency extended, which naturally
cccasioned a considerable increase 'in the business coming
Lefore these two Courts, Further, it was necessary to the im-
partial, prompt, and efficient administration of justice that
the exercise of judicial functions be separated from the legis-
lative and executive authorities, and that distinct Judges be ap-
pointed so that they might devete their whole time and atten-
tion exclusively to the punctuzl discharge of the judicial work.
Regulation IV of 1806, therefore, appointed two puisne Judges
who were not to . be the members of the Government.
The Governor was to act as the Chief Judge.

Under Regulation ITI of 1807, the Governor ceased to sit
as the.Chief Judge. The office henceforth was to be filled by
some other member of the Council. The number of the puisne
Judges was increased to three who were to beselected from
among the covenanted servants of the Company. Regulation
III of 1825 dropped the restriction as to the number of puisne
Judges, the Governor in Council being empowered to appoint
as many Judges as he thought fit in order to prevent any delay
or failure of justice.

The number of causes pending before the Judges of the
zilla being considerable, great delay began to occur in their
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investigation and decision. Regulation VII of 1809, conse-
quently, made some changes in the civil judicature, Provision
was made for the appointment of Assistant Judges. More im-
portant was the provision which authorised the appo'ntment of
the Head Native Commissioners for the trial of causes up to
1co rupees referred to them by the Zilla Judges.

With a view of expediting the trial and decision of civil
suits, it was deemed expedient to extend the jurisdiction of the
Munsiffs or Native Commissioners, Accordingly in 1816,
Regulation VI extended their jurisdiction up to Rs. 200. Regu-
lation VIII of the same year extended the jurisdiction of the
Sader Ameens. The Zilla Judges were empowered to refer to
them suits to the amount of Rs. 300, an appeal from their
decisions lying to the Zilla Judges.

The year 1816 witnessed the creation of two interesting
institutions. Regulation IV of that year made provisions for
the appointment of Village Munsiffs, having authority to decide
suits of money or personal property, the amount of which did
not exceed ten rupees. Their decisions were final. They
could decide cases up to a value of hundred rupees, if both
parties to the suit agreed.

Regulation V of 1816 made provisions for the use of Vil-
lage Panchayats in disposing of suits of a civil nature. If the
two parties to a dispute agreed, the Village Munsiff could sum-
mon a Village Panchayat which was to consist of an odd num-
ber of persons, not less than five and not more than eleven,
being the most respectable inhabitants of the village. There
was no pecuniary limit as to the suits which could be disposed
of by the Village Panchayats.

In 1818, the Governor General in Council relinquished
the authority, hitherto exercised, of hearing appeals from the
Madras Sadar Diwani Adalat, and henceforth these appeals
began to go to the King in Council. Regulation VIII of that
year prescribed the rules in that behalf.

Regulation ITI of 1833 extended the jurisdiction of Regis-
ters, Munsiffs and Sadar Ameens to 3000 rupees, 1000 rupees
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and 2500 rupees respectively. In 1827, Regulation VII consti-
tuted the office of the Principal Sadar Ameens who were, at
that time, known as the Native Judges and were authorised to
decide causes up to Rs. 5000, It was in 1836, after the passage
of Act XXIV of the Legislative Council of India, that they
came to be known as the Principal Sadar Ameens.

A major reorganisation of the civil judicature in the
province of Madras took place in pursuance of Act VII of 1843
passed by the Indian Legislative Council. The conspicuous
feature of this measure was the abolition of the Provincial
Courts of Appeal. The whole system of civil judicature was,
however, reconstituted in 1873 which is still the basis of the
modern judicial machinery in the State.

CHANGES IN CRIMINAL JUDICATURE AFTER 1802

Common with the Sadar Diwani Adalat, the constitution
of the Fozdary Adalat also underwent a change in 1807, when
the Governor ceased to sit as the Chief Judge. This office was
to be filled by tome other member of the Council. ¢

An important change took place in the year 1816 when
the office of the Magistrate was transferred from the Judge to
the Collector. In course of time the powers of the Magistrates
were increased,

Regulation X of 1816 appointed the Judges of the Zilla
Courts as the Criminal Judges of their respective zillas with
powers to punish some minor offences, Prisoners charged with
more serious offences continued to be tried by the Courts of
Circuit. The powers of the Criminal Judges, however, were.
increased from time to time. Ultimately, in 1843, the Courts
of Circuit were abolished and their functions were transferred
to the Criminal Judges, i.e. the Judges of the Diwani Adalats
of the zillas, who, in this capacity, were to be known as
Sessions Judges.

To strengthen the magisterial establishments in the

1. Act VII of 1843.
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mofussil, the Native Judges, who, subsequently, came to be
known as the Principal Sadar Ameens, were appointed as
Native Criminal Judges having the same powers as the
Magistrates.

The criminal judicature of the Province of Madras thus
came to be composed of :

1. Magistrates : They enjoyed the powers to apprehend
criminals and award sentences in petty cases. Those guilty of
serious offences had to be sent to the Criminal Court for trial.

2. The Subordinate Criminal Judges who acted as
Principal Sadar Ameens also. They were empowered to try
criminal cases which were not of so heinous a nature as to be
sent to the Sessions Judge.

3- The Sessions Judges: They were the Judges of the
Diwani Adalats and tried serious criminal cases.

4. The Sadar Fozdary Adalat: It was the Chief Crimi-
nal Court and had cognisance of all matters relating to criminal
justice and the police. It alone could pass the final sentence
of death. It could annul, revise or mitigate the sentences of
the lower Courts. It could call for the record of a trial in any
Criminal Court. *

ADALATS IN THE PROVINCE OF BOMBAY

The process of establishing a judicial system in the terri-
tories subject to the Government of Bombay was initiated
with the creation of Adalats in the islands of Salsette and
Caranja and its dependencies of Hog and Elephanta in the
year 1799 during the Government of Mr. Duncan. In course
of time, new tracts of territory fell under the Bombay Govern-
ment. The judicial system was extended to these terri-
tories also.

The early system resembled the Cornwallis Systern of.
Bengal in many essential respects,

In 1827, all Regulations relating to law and justice_; ‘passed
previously, were rescinded. A new Code was passed, and the
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system of judicature was entirely remodelled. The ground-
work of the new system was still the same as the Cornwallis’
system of 1793, Native Commissioners were appointed in
each zilla for trying and deciding civil suits, Their number
and jurisdiction could be varied by the Local Government.
They could not, however, decide cases below Rs. s500/- and
above Rs. 5000/-.

Each district was to have a Judge to preside over the Zilla
Court, which could take cognisance of all kinds of original civil
cases. The Court also-had appellate jurisdiction to hear appeals
from the Courts of the Native Commissioners. Appeals from
the Zilla Court went to the Sadar Diwani Adalat.

Provisions were made for the appointment of Assistant
Judges. Senior Assistant Judges could ordinarily decide cases
up to 5000 rupees, and up to Rs. ro,000 if especially authorised.
Junior Assistant Judges could decide cases up to Rs. 5co0.

A Sadar Diwani Adalats consisting of three or more
Judges was established to hear appeals against the decrees or
orders passed by the Zilla Courts. The Adalat exercised impor-
tant supervisory functions over the lower Courts.

Regulation XVII authorised the Collectors to take exclu-
sive cognisance of matters of possession of land, tenures and
land rent, boundaries, uge of wells etc.

In the field of criminal law and justice, the Collectors
were to act as the Magistrates. The Zilla Judge, besides his
civil functions, had some criminal functions also. Known as
the Criminal Judge, his Court constituted in every district the
forum where crimes and offences of a less heinous nature could
be tried.

Courts of Circuit were established for trial of ecrimes
and serious offences in the country. The highest Court of
criminal justice was the Sadar Fozdary Adalat which was
identical with the Sadar Diwsni Adalat.

The Collector-Magistrates also had some judicial powers.
They were authorised to impose fine, ordirary imprisonment
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with hard labour for one year, flogging up to thirty stripes and
solitary imprisonment up to one month,

This, in a nutshell, was the scheme of Judicial Institutions
established in the Province of Bombay in 1827. It is apparent
that the scheme had a close affinity with the Cornwallis’
scheme of 1793.

In course of time, certain modifications were effected in
this plan. In the field of civil justice a noteworthy change
took place in the year 1831 when the status of the Native
Judges, hitherto known as Native Commissioners, was enhanced.
Regulation XVIII of that year established three grades of
Native Commissioners. The foremost were known as the
Native Judges who were authorised to decide original suits of
any amount and who could also exercise minor appellate powers
over the Courts of the other two lower categories of Native
Commissioners. Second in rank after the Native Judges came
the Principal Native Commissioners who were authorised to
decide original causes up to Rs. 10,000/-. The lowest in
grade were the Junior Native Commissioners who were entitled
to decide original causes up to 5000 rupees.

Act XXIV of 1836, passed by the Governor General in
Council, changed the designations of the Native Commissioners
when the Native judges, Principal Native Commissioners
and Junior Native Commissioners were renamed as Princi-
pal Sadar Ameens, Sadar Ameens and Munsiffs respectively.

In the field of criminal justice, Regulation IV of 1830
abolished the Courts of Circuit and vested their jurisdiction
in the Zilla Judges who thus came to be known as the Sessions
Judges.

NON-REGULATION PROVINCES

For an appreciably long period the whole of British India
comprised of only the three provinces of Bombay, Madras and
Bengal, Bihar and Orissa. Starting as small trading establish-
ments in the 17th century, these presidencies swelled into
provinces in course of time as more and motre territories wete
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acquired-and added to each of them. Each of these provinces
had a Government of its cwn. Bombay and Madras, however,
were subordinate to the Government of Bengal.

Each of these Governments had powers to make laws for
the territories under its control. By virtue of these powers, each
Government enacted a separate Code of Regulations. Hence
these three provinces were known as the Regulation Provinces.
In 1800, Banaras was made a part of the Bengal Province ; there
also the system of Regulations prevailing in Bengal wag
extended.

Until quite a late date no Statute of the British Parliament
gave any power to provide for the administration of any new
territory, otherwise than by attaching it to one or other of the
three historic presidencies. “Whereas the territorial possessions
of the United Company of Merchants of England trading to
theEast Indies, in the peninsula of India, have become so much
extended as to require further regulations to be made for the
due government of the seme', Act 39 and 40 George III,,
c.LXXIX enacted that from the time and after the passing of
the Act it should be lawful for the Court of Directors to declare
what part or parts of the Company’s territorial acquisitions
would be subject to the Government of which presidency. The
Court of Directors thus had the authority to determine what
places should be subject to a presidency.

Before long, the Company acquired large tracts of territory
in India. They were co large, extensive and important that
they could not be ccuveniently administered by being attached
to the Bengal Presidency or any other presidency. There
existed no legal provisions for administering any territory other-
wise than by annexing it to any one of the presidencies. The
new acquisitions were in a very different stage of development
from the three provinces. It was thus not feasible to administer
the newly acquired territories as part of a presidency and to
introduce there all those institutions that had been developed
in the old British territory after a long and patient process of
evolution. The new territories were not regarded as being fit
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to receive the mature and well developed administrative system
of the Regulation Provinces. The result was that the newly
acquired territories were not annexed to any presidency; they
formed distinet units and in the absence of a legal provision to
administer them as such, the Governor General in Council
began to administer them in their executive capacity, presuma-
bly, under the powers conferred on him by the act of cession
or conquest under the general principles of the constitutional
law. None of the existing Regulations of the Bengal, Madras
or Bombay Codes was applied to the new unattached territories
proprio vigore, and there was no direct authority in the Gover-
nor General in Council to make laws for them. The new
territories, therefore, came to be called as Non-Regulation
Provinces as distinguished from the old Regulation Provinces
of Madras, Bombay and Bengal. They were governed more or
fess under the executive orders of the Bengal Government.

Some of the important provinces like Punjab, Assam,
Central Provinces and Oudh were Non-Regulation Provinces.

In the Regulation Provinces a mature and well advanced
judicial system had been created in course of time. The major
achievement in this respect was the separation between the
agencies administering civil justice and those which looked after
revenue affairs. These provinces were governed by a system
laid down by elaborate Regulations which had been very
gradually evolved.

In the Non-Regulation Provinces, this mature and com-
plicated system of administration was not introduced all at once.
Instead, a simpler system of administration had to be devised
for them. All rules and ordinances needed to administer the
Non-Regulation Provinces were issued by the Governor Gene-
ral in his executive capacity. In the field of law and justice,
the system had created the distinguishing feature of concen-
trating all the power-—the executive, magisterial and judicial—in
the hands of the District Officer—there was not that measure
of separation between the executive and judiciary as had already
been achieved in the Regulation Provinces after a careful
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process o experimentation. The judicial system in the Non-
Regulation Provinces was very simple and everything depended
on the personal character, vigour, initiative, and integrity of
the local officers.  The Officers enjoyed great discretion. The
administration was conducted in accordance with simpler rules
modified to suit circumstances of each special case.

The Regulation and Non-Regulation systems rested on
different theories of government. The former represented
government by law—by fixed rules. The latter represented per-
sonal government of an individual combining inte him all the
functions—executive legislative and judicial—who had almost
unlimited discretionary power, not being bound by any law and
being only responsible to his superiors. There was no distinc-
tion between judicial and executive functions. A number of
matters had been provided for by local rules, circular orders,
and official instructions, which emanated from the executive
and not from any regular legislative authority.,

As already noticed, there were no legal provisions ex-
pressly made by the Parliament for the governance of any terri-
tory unattached to any of the older presidencies and so there
was really no legal basis for the administration of Non-
Regulation Provinces in the executive fashion except, perhaps,
the sanction of practice or the powers flowing from act of con-
quest or cession. The position was regularized only in 1861
when Section 25 of the Indian Councils Act provided that ‘no
rule, law, or regulation which prior to the passing of this Act,
shall have been made by the Governor General, Governor
General in Council, the Governor, Governor in Council and
Lieutenant Governor for and in respect of anv such Non-
Regulation Province shall be deemed invalid only by reason of
the same not having been made in conformity with the provi-
sions of the Acts regarding powers and constitution of Councils
and other authorities.’

With the establishment of the All-India Legislative Coun-
cil in 1861, the task of reconstituting the judicial establishments
in the so called Non-Regulation Provinces was taken in hand.
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Act XIX of 1865, entitled the Punjab Courts Act, defined the

jurisdiction of the Courts of Judicature in the Punjab. It

established seven grades of Courts in the Punjab as follows :

1. The Court of Tehsildar: This Court was authorised to try
suits not exceeding three hundred rupees in value or
amount.

2. The Court of Assistant Commissioner with ordinary
powers : This Court had powers to try suits not ex-
ceeding one hundred rupees in value or amount.

3. The Court of the Assistant Commissioner with special
powers : This Court had jurisdiction to try suits not
exceeding five hundred rupees in value or amount.

4. The Court of Assistant Commissioner with full powers:
This Court was entitled to try suits not exceeding ten
thousand rupees in value or amount.

5. The Court of the Deputy Commissioner: This Court was
entitled to determine suits of every description with-
out limitation in value or amount. Appeals from
Courts numbering 1, 2, 3 were also heard by this
Court.

6, The Court of the Commissioner : This Court had power to
try and determine suits of every description without
limitation of value. It could hear appeals from the
Courts of fourth and fifth grades.

%. The Court of the Judicial Commissioner : This was the
highest Court in the Province. In 1865, it was raised
to the status of a Chief Court by the Punjab Chief
Court Act XXII of 1865. The Chief Court was
to be the highest Court of Appeal from the Civil and
Criminal Courts in the Punjab.

All Courts in Punjab except the Chief Court were
composed of Revenue Officers who had important revenue
functions to discharge. They had some criminal functions also.
In this way, even as late as 1865, the judicial system in the
Punjab presented a very primitive spectacle, All functions—
executive, judicial both civil and criminal, and revenue—were
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mixed up together to be executed through the instrumentality
of the same officers. There was no differentiation of functions.
In the Regulation Provinces the task of administering civil
justice had been very clearly separated from the revenue work.
Non-Regulation Provinces compared very unfavourably with
the Regulation Provinces in this respect.

A similar system was continued in Central Provinces
and Oudh, the two other Non-Regulation Provinces, by Act
XIV of 1865, known as the Central Provinces Act of
1865. It established eight grades of Courts. The Court
of the Tehsildar of the second class could try cases up
to one hundred rupees; a Tehsildar of the first class could
try cases below three hundred rupees. The Courts of the
Assistant Commissioners of the third class, second class and
the first class could try cases notexceeding five hundred, one
thousand and five thousand rupees in value respectively. The
Court of the Deputy Commissioner could try every kind of a
civil suit. It could hear appeals from the Courts of the first
four categories. The Court of the Commissioner had original
jurisdiction to hear every civil suit and appellate jurisdiction
to hear appeals from the Courts of the Assistant Commissioner
of the first class and the Deputy Commissioner. The Court
of the Judicial Commissioner had power to hear and determine
appeals from the original decisions in suits and orders of the
Commissioner, and also special appeals from the decisions
passed in appeal by the Courts of the Deputy Commissioners
and Commissioners.

NON-REGULATION SYSTEM EQUATED TO REGULATION SYSTEM

The public opinion began to change with the passage of
time. The primitive judicial system existing in the Non-Regu-
lation Provinces came to be generally disapproved. It was an
znachronism which had many drawbacks and defects. The offi-
cers entrusied with the responsibility to execute it often found
themselves overburdened with work. Consequently, the less
interesting work of administering justice suffered. The judi-
cial work was often discharged by these Executive Officers
in an irregular, summary and ewecutive fashion. The pressure
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of work on the officers was responsible for their discharging
the judicial work inefficiently. Such a system might have been
tolerated in the initial stages when a rough and ready kind of
justice was accepted as sufficient for the requirements of the
people. But then, conceptions underwent a radical change.
The quality of judicial work done by the Executive Officers
was often poor because they had no leisure to consult law
books and examine the precedents of the Chief Court and the
High Courts. This kind of justice no longer satisfied either
the people or the authorities. The two Codes of Procedure®
had come into operation. The Chief Court and the Judicial
Commissioners” Courts began to demand more regularity and
strict conformity with law and procedure from the Executive
Officers in the discharge of their judicial work.

In 1872, Sir fames Stephen advocated the abolition of
the systems prevailing at the time in the Non-Regulation
Provinces. In his opinion, the complete amalgamation through
every grade of the service of judicial and executive functions was
inconsistent with the proper administration of a regular system
of law and, especially, of the Codes of Civil and Criminal Pro-
cedure. It took sometime for the Non-Regulation system of
administering justice in an executive manner to be scrapped.
The judicial system in such provinces came to be assimi-
lated to the judicial system prevailing in the other advanced
provinces—the so called Regulation Provinces.

The Punjab Civil Courts were remodelled on the new
pattern by the Punjab Courts Act, 1918. The constitution
and jurisdiction of new Courts of civil justice in Central
Provinces came to be defined by the Central Provinces Act,
1917. Oudh was the earliest to abolish the Non-Regulation
system, the new courts being instituted there under the Qudh
Civil Courts Act, 187g.

The Punjab Chief Court gave place to the High Court
of Judicature at Lahore in 191g. The Judicial Commissioner’s

1, The Civil Procedure Code and the Criminal Procedure Code.
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Court at Nagpur gave way to the High Court in 1936.

The Judicial Commissioner’s Court at Qudh was raised
to the status of the Chief Court by the Oudh Courts Act passed
by the Legislature of U. P. in 1925 to meet the desires of the
Talugadars and other people of the province.

The Oudh Chiet Court was amalgamated with the Allaha-
bad High Court on July 26, 1948.

B

RACIAL DISCRIMINATION IN THE
JUDICIAL SYSTEM

COMPANY'S COURTS IN BENGAL AND THE ENGLISH

British born subjects were ariginally exempt from the
jurisdiction of the Company’s Courts. Under the Regulating
Act these persons, even though residing in the mofussil, were
to be subject to the Supreme Court of Judicature at Calcutta.
In Madras and Bombay also they were subject to His
Majesty’s Courts at the presidencies.!

In 1793, Cornwallis tried to redeem the situation by pro-
hibiting the British subjects from residing beyond ten miles of
Calcutta until and unless they executed a bond placing them-
selves under the jurisdiction of the Courts of Diwani Adalat in
cases up to Rs. 500. As a result of this provision, cases up to
five hundred rupees against the British subjects could be insti-
tuted in the Diwani Adalats in the mofussil. All cases beyond
five hundred rupees, however, had to be instituted in the Sup-
reme Court of Judicature at Calcutta.

Madras and Bornba& adopted a similar scheme of things
vide Regulation XVIII of 1802 and Regulation III of 1799 res-
pectively.

The 107th Section of the Charter Act of 1813 enacted

1. 37 Geo, IIL C. 142, establishing the Recorders’ Courts.
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that the British Subjects residing, trading, or holding im-
movable property in the provinces were to be amenable to
the Company’s Courts in civil suits brought against them by
the Natives with, however, a right of appeal to His Majesty’s
Courts at the several presidencies, in cases where an appeal
otherwise lay to the Sadar Diwani Adalats. It was a privilege
given to British bern subjects in cases in which they figured
as defendants. The Supreme Court when engaged in trying
appeals from the Mofussil Courts was to be guided by the same
rules as were applied in the Company’s Courts.

In 1814, Lord Hastings made certain reforms in the civil
judicature of Bengal. At this time it was laid down that the
Munsiffs and Sadar Ameens would not be empowered to take
cognisance of any suits in which a British subject, European
foreigner or an American happened to be a party. These
persons, therefore, could not be sued in a Mofussil Court
below the rank of Zilla and City Court. It was a discrimination
sought to be introduced on a racial basis.

In 1826, some of the British subjects in the mofussil peti-
tioned the Bengal Government for being made subject to the
jurisdiction of the Sadar Ameens. The Government obliged
these persons by enacting Regulation IV of 1827, whereby the
Sadar Ameens were authorised to take cognisance of cases in
which Europeans were concerned. This continued to be the
law till 1831,

In 1831, Lord William Bentinck reconstituted the civil
judicature of the country. The Native Judges—Munsiffs,
Sadar Ameens and Principal Sadar Ameens—were again for-
bidden to take cognisance of any suit in which an European
British subject, an European foreigner or an American happen-
ed to be a party.

The Charter Act of 1833 was calculated to increase the
number of British residents in the mofussil of India. It thus
became important and expedient for the Government to de-

termine, before any great influx of such residents took place,
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what jurisdiction the Company's Civil Courts should possess
over them.

Macaulay, the first Law Member of India, appointed in
consequence of the Charter Act of 1833, was of the opinion
that the system, as far as possible, should be uniform and
that no distinction ought to be made between one class of
people and another, except in cases where it could be clearly
made out that such a distinction was necessary to the pure and
efficient administration of justice. It was, therefore, his view
that the English and Natives be put exactly on the same basis
in all the civil proceedings and that they be made amenable to
all the Courts of the Company except that of the Munsiff. An
exception was made in case of the Munsiff because of the ap-
prehension that the Englishman would overawe him and
extract more than justice from his Court.

To give effect to the policy of weeding out the privileges
and to put any semblance of partiality in the dispensation
of justice to an end, Macaulay wanted to abolish that pri-
vilege of the British residents in the mofussil by which they
could go in appeal directly to the Supreme Court from the
Mofussil Courts. Such a provision had a lowering and a de-
moralising effect on the Courts of the Company. In the
words of Macaulay,.,....The chief reason for preferring the
Sadar Court is this—that it is the Court which we have pro-
vided to administer justice in the last resort to the great body
of people. Ifitis not fit for that purpose, it ought to be
made so. If it is fit to administer justice to the body of the
people, why should we exempt a mere handful of settlers from
this jurisdiction.” Macaulay continued : “There certainly is—
1 will not say the reality—but the semblance of partiality and
tyranny in the distinction made by the Charter Act of 1813.
That distinction seems to indicate a notion that the natives of
India may well put up with something less than justice or that
Englishmen in India have a title to something more than
justice. If we give our own countrymen an appeal to the
King’s Courts in cases in which all others are forced to be con-
tent with the Company’s Courts, we do in fact cry down the
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Company’s Courts, We proclaim to the Indian people that
there are two sorts of justice, a coarse one which we think good
enough for them, and another of superior quality which we
keep for ourselves. If we take pains to show that we distrust
our highest courts, how can we expect that the natives of the
country will place confidence in them.’

AcT OF 1836

The Legislative Council of India passed Act XI of 1836,
by which the right of appeal, heretofore enjoved by the British
subjects, from the Company’s Courts to His Majesty’s Courts in
the presidencies under Sec. 107 of the Charter Act of 1813, was
taken away. It was further enacted that no person, by reason
of birth or descent, should be exempt in any civil proceeding
from the jurisdiction of the Company’s Courts above that of
Munsiff in Bengal, Sadar Ameens and District Munsiffs in
Madras, No exception was made in the case of Bombay where
all the Courts became entitled to decide such cases, Vehement
were the struggles of the indignant Britons against the Act,
which came to be nick-named as the ‘Black Act’. However, the
Government was convinced of the expediency of the measure
and it refused to succumb to that agitation. To give to every
Englishman, in a civil case, a right to bring the native plaintiff
before the Supreme Court was to give every dishonest English-
man an immunity against almost all civil proceedings. Fight-
ing an appeal in the Supreme Court was a terribly expensive
proposition. It was not unlikely that the Indian who had won
his cause in the mofussil would forgo his claim rather than
submit to the threat of being dragged into the King’s Court.
The measure of 1836 was thus a very just, equitable step so far
as the Indians were concerned.

In 1843, the last vestiges of discrimination in the field of
civil justice were abolished in Bengal. The Englishmen were
made amenable to the Munsiffs’ Courts also, and thus all the
Civil Courts in Bengal came to possess jurisdiction on every per-
son irrespective of caste, creed or descent. In Madras the same
thing happened in 1850. Act III of that year enacted that ‘no
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person whatever shall, by reason of place of birth, or by reason
of descent, be, in any civil proceeding whatever, exempt from
the jurisdiction of the Courts of the Sadar Ameens and District
Moonsiffs'.

BRITISHERS AND THE COMPANY'S CRIMINAL COURTS

In the sphere of criminal law and justice, Englishmen
continued to enjoy a privileged position of being exempt from
the jurisdiction of the Courts of the Company for a much
longer time than they did in the sphere of civil justice. The
process of putting the British born subjects on the same footing
in sphere of Criminal Justice as the natives of India made a
very slow progress,

The Regulating Act had placed the British subjects of the
Crown in Bengal, Bihar and Orissa under the criminal jurisdic-
tion of the Supreme Court at Calcutta, They were not amenable
to the jurisdiction of the Company’s Criminal Courts in the
mofussil. In 1790, Cornwallis completely renovated and recons-
tituted the criminal judicature of the country; the magistrates
in the mofussil, were autkorised to inquire into charges against
the British subjects and apprehend them, if necessary. If there
happened to ke a prima facie evidence for the charge in a
particular case, the Magistrate was to convey the accused under
safe custody to the Judge of the Supreme Court for committal
and trial. The Magistrate did not exercise any judicial func-
tions over the British subject. He could not punish them by
himself, He merely had a police function to discharge.

Parallel provisions were made for the provinces of Bom-
bay and Madras.

Other Europeans, not British subjects, did not enjoy any
such privilege, they being amenable equally with the natives
to the authority of the Magistrates and the Courts of Circuit.

1. For parallel provisions in Bﬁmbay—.See Reg. V. of 1700 Sec. XVIII and
later Isiegulatians-—-Reg. XII of 1827 8 10o. For Meadras Reg. VI,
1802, 8. 10, :
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JUSTICES OF THE PEACE

An Act passed by the British Parliament in 1793, 33 Geo,
III c. 52, strengthened judicial control over the British subjects
in the mofussil. It empowered the Governor General in Coun-
cil, by commissions to be issued under the seal of the Supreme
Court, to nominate and appoint covenanted servants of the
Company or other British inhabitants, as the Justice of the
Peace in all the presidencies and provinces. In pursuance of this
provision, the Bengal Government passed Regulation II of
1796 making rules for the commitment of the British subjects in
Bengal by the Magistrates all of whom were appointed as the
Justices of the Peace under the Act. They were to apprehend
the British criminals, take evidence against them and commit
them for trial to the Supreme Court at Calcutta.

The above mentioned Act had also provided that all
proceedings, judgments or orders of the Magistrates in the
capacity of the Justices of the Peace could be removed by writ
of certiorari to the Court of Oyer and Terminer and Gaol Deli-
very at the presidency at the instance of any of the parties
thereby affected or aggrieved.

In the year 1807, 47 Geo. VI, c. 68, the Governors and
Councils of Madras and Bombay were authorised to act as
Justices of the Peace for those towns respectively, and to hold
quarter sessions, four times a year! They were also em-
powered by section 3 to issue commissions under the seals of
the particular Crown’s Court appointing British subjects or
covenanted servants of the Company as Justices of the Peace

for the provinces.

]
CHARTER ACT 1813

In 1813 the Charter Act, 53 Geo. III. C. 155, gave certain
additional powers to the Justices of the Peace over the British
subjects residing in the mofussil. Section CV, in view of the
fact that the British subjects residing outside the presidency
towns were subject only to the jurisdiction of His Majesty’s

1. Section 4.

.
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Courts, and were exempted from the jurisdiction of the Courts
established by the Company, and whereas it was expedient to
provide for more effectual redress for the native inhabitants of
the mofussil, ‘as well in case of assault, forcible entry, or other
injury accompanied with force, which may be committed by
the British subjects,’ empowered the Magistrates of the zilla or
districts to punish such offender by fine, not exceeding five
hundred rupees, or two months’ imprisonment in case of non
payment of fine. All such convictions were, however, remov-
able by writ of certiorari, into the Courts of Oyer and Ter-
miner and Gaol Delivery established by the Royal Charter.

In 1832, it was thought expedient that other persons
besides the covenanted servants of the Company, or other
British inhabitants, should be capable of being appointed to
the office of the Justice of the Peace for the towns of Calcutta,
Madras and Bombay. Act2 & 3 Wililam IV, ¢. 117 enacted
that the respective Local Government might appoint any
person, not being a foreigner, as a Justice of the Peace for the
three presidency towns.

It may, however, be noted that this provision did not
permit the Government to appoint any one else, except cove-
nanted servants of the Company or British subjects, as the
Justices of the Peace for the mofussil beyond the presidency
towns. In the presidency towns anyone could be appointed as
the Justice of the Peace whereas outside these towns only
Englishmen or the covenanted servants of the Company could
beappointed. The system was changed in 1923' and thereafter
any person, whether Indian or English, could be appointed as a
Justice of the Peace.

The functions of a Justice of the Peace were threefold:;
first, the trial and punishment, under certain Acts and Statutes,
of offences by summary conviction, without a jury; secondly,
the investigation of charges with a view to committal or dis-
charge of the accused person : and thirdly, the prevention of
crimne and breaches of peace.

1, See Criminal Procedure Code, Section 22,
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MOVE TOWARDS EQUALITY

For a very long time the British subjects in India were
amenable to the jurisdiction only either of the Justices of the
Peace or the Supreme Courts of Judicature established by the
British Crown.

In 1837, the Black Act was passed putting the British
subjects under the jurisdiction of the Company’s Civil Courts,
Macaulay at the time had wished that the British settlers in the
mofussil be also made subject to the criminal jurisdiction of the
Company's Courts. But nothing happened and they continued
to enjoy the old privileged position.

In 1843, Act IV of the Legislative Council of India, took
away the right of removal by certiorari to the Supreme Courts,
conferred by 53 Geo. III Ch. 1551. It was enacted that
an appeal from the sentences of the Justices of the Peace should
lie to the same Courts, and according to the same rules, as
were provided in case of sentences passed by the Magistrates
in the exercise of their ordinary jurisdiction. This provision
was geod so far as it went. The Englishmen, however, con-
tinued to enjoy certain privileges. Even for minor offences,
they could only be tried by Justices of the Peace who had to be
either Englishmen or covenanted servants of Company. They
enjoyed a privilege in regard to serious offences for which they
could be tried only by the Crown’s Court.

Nothing was done in this respect for a long time.
The British felons continued to enjoy exemption from the
mofussil Courts a1 the cost of equal justice, to the annoyance
of the Native community, whom they could oppress with
very little risk of punishment. It was necessary to send
the British offenders to Calcutta along with all the witnesses
before they could be tried. This indulgence was abused by
the Britishers who could thus baffle all efforts to administer
justice. There was no real redress for wrongs for the poor were
hardly,in a position to prosecute the Britishers in the Supreme
Court at the distance of many miles from their homes. It was
an invidious distinction to have one description of tribunals for
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the governors and unother for the governed. It was unjust to
the natives to exempt a class of wealthy persons, who enjoved
a right of free resort to the interior, from the jurisdiction of the
local authorities, which were always open to them against the
Indian people. There was often a complete denial of Justice.

In 1872, the revised Criminal Procedure Code was enact-
ed by the Indian Legislature. The Act most unfortunately
continued the principle of racial disability in the jurisdiction
of the courts in the interior. Courts having Indian Judges could
not try the British Europeans in criminal cases. Subject to this
condition, the British born subjects were placed under the juris-
diction of the Courts in the interior of the country. This was
an jnvidious distinction, It introduced a derogatory disability
on Indian officials who otherwise were trusted with high judicial
offices. The provision also detracted from the efficacy of judi-
cial administration in the interior.!

Evidently, these provisions were obnoxious to the Indian
sentiment. They meant a reproach on the Indian character. It
led to one more anomaly. An Indian holding the office of the
Presidency Magistrate could try an European British subject,
for no restriction about the nationality of the Magistrate existed
in the case of the presidency towns. But if the same officer
was transferred to some responsible post in the mofussil, he
became disentitled to try an European British subject.

Lord Ripon, the Governor General, decided to remaove
this serious anomaly from the judicial system of India. A
reform was proposed by which all District Magistrates and

1. The scheme of the Act of 1872 was;

1. The Furopean British subjects in the mofussil had a right to be
tried exculsively by men of their own race, who were either
(a) Sessions Judges or (b) Magistrates of the first class being also
Justices of the Peace.

2. These Magistrates might in such cases pass sentences of imprison-
ment for not more than three months or fine not exceeding a
thousand rupees, or both.

3. The Sessions Judge could not pass any sentence other than a sen-
tence of imprisonment for a term extending to one year, or fine
or both. 4. Only the High Court could punish more severely.

Besides these provisions, the European British subjects had
some other privileges also. They hada right to apply to the
High Court for a writ of habeas corpus.
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Sessions Judges were to be entitled to try the British Europeans.
Further, it was proposed to empower the Local Governments
‘to confer these powers outside the presidency towns upon
those members (a) of the covenanted civil service, (b) of the
native civil service, (c) of the Non-Regulation Commission,
who were already exercising first class magisterial powers and
in their opinion, fit to be entrusted with these further
powers'. These proposals were intended to remove from the
law all distinctions based merely on the race of the Judge.

There was stiff opposition to this measure. The British
European community would not agree to such a measure being
passed. The Government had to give way. In 1884 an Act,
known as the Ilbert Act, was passed which made provisions for
mixed jury for the trial of European British subjects. The
Jury was to consist of the Indiens and Europeans or Americans,

The differential treatment on the basis of race continued
to exist for long. In 1923, Act XII, or the Criminal Procedure
Amendment Act, made some improvements in this respect.
‘The European British subjects’ right to be tried by the
European Judges and Magistrates was entirely abrogated. The
European and Indian accused persons were placed practically
on a footing of equality. The only privilege available to the
British subjects was to be tried with the help of a Jury consist-
ing of a majority of Europeans or Americans.! A reciprocal
right was allowed to the Indians for they could claim a jury
consisting of a majority of the Indians.

With the independence of India, however, the last vestiges
of racial discrimination in the field of criminal procedure in
favour of Europeans and Americans were abolished. For “this
purpose, the Indian Parliament passed in 1949 Act No, XVII
entitled ‘The Criminal Law (Removal of Racial Discrimina-
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CHAPTER XV
THE MODERN JUDICIAL SYSTEM

INTRODUCTORY

In each Part A and Part B State there exists at present a
High Court, which is the highest Court of appeal and revision
in that State. Below the High Court, there functions in each
State a net work of lower Courts of civil judicature. These
lower Courts owe their existence and jurisdiction to enact-
ments of the Local Legislature of the State.

BENGAL

The law relating to civil judicial establishments, exclud-
ing the High Court, in the State of Bengal is contained at
present in the Bengal, Agra and Assam Civil Courts Act of
1887, being Act XII of that year. In 1935, this Act was
amended in one important respect, that of enhancing the
pecuniary jurisdiction of the lowest cadre of Civil Courts pre-
sided over by the Munsiffs,

There are three categories of Courts in the State:

1. The lowest in the ladder are the Courts of the Mun-
siffs having jurisdiction ordinarily up to Rs. 1,000, which
may be extended by the Local Government up to Rs. 3,500.

2. The Courts of the Subordinate Judges come next.
They have jurisdiction to take cognisance of all original suits
irrespective of the monetary value.

3, The principal Civil Court of ordinary original juris-
diction in every district is the District Court. The main
function of this Court, however, is to hear appeals from the
Munsiffs and Subordinate Judges in all causes up to Rs. so00.

Appeals in all cases above Rs. 5000 go to the High Court
direct.

The Local Gov.ernment may appoint Additional Judges
to discharge some of the functions of the District Judge if
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the state of business pending before the District Court war -
rants it.
UTTAR PRADESH (EXCLUDING OUDH)

The constitution and jurisdiction of the Civil Courts
in the State of U.P. excluding the area of Oudh, was origi-
nally regulated by the Bengal, Agra and Assam Civil ,Courts
Act of 1887. This Act was modified in relation to U. P. by
the Act IV of 1036. The structure of the Civil Courts in
the State continues to be the same as it is in Bengal, with,
however, some minor differences. The pecuniary jurisdiction
of the Munsiffs in the State varies from two thousand to five
thousand rupees. Further, the Courts of the Subordinate Judges,
as they are known in Bengal, are designated as the Courts of
the Civil Judges in U. P.

BOMBAY

The law which previously regulated the constitution of
the Civil Courts in the then Province of Bombay was in a very
unsatisfactory state. It was contained in a number of Regu-
lations passed in different years, and it was very difficult to
ascertain the law.

To improve matters, Act XIV of 1869 was passed which
consolidated the law relating to the constitution and jurisdiction
of the Civil Courts, The Act was amended, for the last time,
in 1949. These provisions apply to the whole of the State of
Bombay outside the town of Bombay:

In each district there is a Court of the District Judge,
which forms the principal civil court of original jurisdiction
in the district. Provisions have been made for the appointment of
Joint Judges in the district if the state of civil business before
the District Judge warrants it. The Joint Judge is to have
co-extensive powers and concurrent jurisdiction with the
District Judge, and he transacts such civil business as he may
receive from the District Judge. Provisions are made . for the
appointment of Assistant Judges. An Assistant Judge is to
bold his Court ordinarily in the same place in the same district
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as the District Judge, but he may hold his Court elsewhere alsn
within the district whenever the District Judge with the pre-
vious sanction of the High Court directs him to do so, The
Assistant Judge may try original suits of value less than
Rs, 10,000, as may be referred to him by the District Judge.
He may exercise appellate jurisdiction also if authorised by the
Government in that behalf.,

Below the District Court, there are a number of Subordi-
nate Courts in a district presided over by Civil Judges. The
Civil Judge of the Senior Division ‘may take cognisance of all
original suits and proceedings of a civil nature,

The Civil Judge of the Junior Division has jurisdiction
to try all original suits or proceedings of a civil nature where
the subject matter does not exceed Rs. soco in value. They
may, however, be authorised to try cases up to Rs. 7500. Joint
Civil Judges may be appointed to assist the Civil Judges and
to dispose of such business as may be allotted to them by the
Civil Judges whem they are deputed to assist.

In all cases where the subject matter involved is over
Rs. 5ooo, appeals lie to the High Court, In all other cases
appeals go to the District Court.

MADRAS

The constitution and jurisdiction of the Civil Courts in the
province of Madras, outside the limits of the town of Madras,
were settled by the Madras Civil Courts Act 1873 which, as
subsequently amended by the Madras Act 1885, the Decentra-
lisation Act, 1914 and other later Acts, still governs the organi-
sation of the civil judiciary in the State. The system of
civil judicature in Madras closely follows the Bengal pattern.

Fach district has a District Court and a number of Subor-
dinate Judges and Munsiffs, The Munsiff is authorised to
decide suits up to a value of Rs, 3000. The jurisdiction of a
District Judge and a Subordinate Judge extends to all original
suits or proceedings of a civil nature.
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Appeals from the District Court lie to the High Court.
Appeals from decrees or orders of the Munsiffs and Subordinate
Judges lie to the District Judge. When the value exceeds
five thousand rupees, appeals lie to the High Court.

Additional District Judges may be appointed if the state
" of business pending before a particular District Judge warrants
it.
PUNJAB AND DELHI

The constitution and jurisdiction of the Civil Courts in
Punjab are to be found in the Punjab Courts Act 1018 as
modified by the later Acts of 1919 and 1922,

There are various categories of Courts in the State. A
district contains a District Court and a number of Courts
of Subordinate Judges.

The Subordinate Judges have been classified into four
classes. The Subordinate Judge of IV class is authorised to
deal with cases up to avalue of Rs. rooo. The Subordinate
Judge of III class may decide cases up to Rs. 2000; The

- Bubordinate Judge of II class, up to s5oco0; the Sukordinate
Judge of the first class may take cognisance of all civil cases
without any monetary restriction.

The District Court has appellate jurisdiction and forms
the principal civil court of original jurisdiction in the district.
It hears appeals from the Subordinate Judges in cases where
the subject matter does not exceed Rs. 5oc0. In other cases
appeals go directly to the High Court.

OUDH

The Civil Courts in Oudh were constituted on the modern

basis by the Oudh Civil Courts Act of 1879. This Act was

_ replaced by the Qudh Courts Act, No. IV of 1925, which
again was amended by the OQudh Courts (Amendment) Act,
1939. The District Court is the principal civil court of origi-
nal juriediction whose original jurisdjction extends to all suits.
Additional Judges may be appointed in a district if necessary
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to relieve the District Judge. The Court of the Civil Judge may
take cognisance of any case or suit without restriction as regards
value. The jurisdiction of the Munsiff extends to all suits in
which the amount or value does not exceed two thousand
rupees, though the High Court may extend the jurisdiction
of any Munsiff up to Rs. so00. Appeals from Munsiffs and
Civil Judges in cases up to 5000 rupees lie to the District Court.
In all other cases appeals go to the High Court.!

CENTRAL PROVINCES OR MADHYA PRADESII

The law as to the constitution and jurisdiction of the
Courts of civil justice in this State is to be found in the Central
Provinces Act, I of 1917.

The subordinate judiciary in the State is divided into
three classes : The District Courts, the Courts of the Subordi-
nate Judges, and the Courts of the Munsiffs.

Each district in the State has one District Court, and 2
number of Courts of the Subordinate Judges and the Munsiffs.
A Munsiff has jurisdiction to hear and decide any suit or origi-
nal proceeding of a value not exceeding Rs. rooce. The local
Government, however, may extend his jurisdiction up to
Rs. 2000.

The Court of the Subordinate Judge has jurisdiction to
kear and try any suit or original proceeding of a value not
exceeding Rs. 10,000. The District Court has jurisdiction to
hear and determine any suit or original proceeding irrespective
of the monetary value. Itis the principal civil court of origi-
nal jurisdiction in the district.

An appeal from the Court of a Munsiff lies to the District
Court. From the Court of the Subordinate Judge appeal lies to:

(i) The District Court, if the value of the suit does not

. Originally, the Court of the Judicial Commissioner was created by the
Ou%h Civil Courts Act, 1876. The Judicial Commissioner’s Court
was raised to the status of a Chief Court by the U.P. Act IV of 1925,
which was ultimately merged into the High Court of Allahabad. = -
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exceed Rs. sooo; (ii) The High Court, where the
value exceeds Rs. go00.

Appeals from the decrees or orders of a District Court
lie to the High Court.

The general superintendence and control over all the
Civil Courts in the State has been vested in, and all such Courts
are to be subordinate to, the High Court.

PROVINCIAL SMALL CAUSE COURTS

Besides the Courts above mentioned, there function in
each State a few Courts of minor jurisdiction, which are known
as the Small Cause Courts. The idea to provide cheap and
quick justice in cases of small monetary value was responsible
for the creation of these Courts in the country. They were
originally constituted in 1860 by Act XLII. The law relating
to the Small Cause Courts was consolidated and amended in
1865, which again was superseded by Act IX of 1887. The
Act continues to ke the basis of the modern Small Cause Courts
in the country, with the exception of the three presidency
towns of Bombay, Madras and Calcutta.

The Act authorised the Local Governments to establish
Courts of Small Causes. These Courts are authorised to take
cognisance of suits of a civil nature of which the value does
not exceed five hundred rupees, or if the Local Government
so directs, to the value of one thousand rupees. The Act
excludes a number of categories of cases from the jurisdiction
of the Small Cause Courts.

A suit cognisable by the Court of Small Cause shall not be
tried by any other Court. The Court of Small Cause thus
enjoys an exclusive jurisdiction within its limits.

The decisions of the Small Cause Courts are final. The
High Court in the State, however, exercises the power of revi-
sion. The High Court, for the purpose of satisfying itself that
a decree or order made in any cause decided by a Court of
Small Causes was according to law, may call for the case and
pass such order with respect thereto as it thinks fit,
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A Court of Small Causes is subject to the administrative
control of the District Court and to the superintendence of
the High Court.

The Small Cause Courts provide a medium for the
economical and expeditioué disposal of petty litigation, suits
of simple character and small pecuniary value. The greut
merit of these Courts is that speedy justice is done and the
parties get an early decision on the matters in dispute between
them, so that a petty litigation is not prolonged and carried to
an undue extent. It will not be an exaggeration to say that
there is no class of officers who have done so much to render
legal redress easy, speedy and cheap in the ordinary transac-
tions between man and man, as the Judges of the Small Cause
Courts. In recognition of their merit and utility and to enable
them to function in a wider sphere, the Civil Justice Com-
mittee, appointed by the Government of India to suggest
ways and means to provide for the more speedy, economical
and satisfactory dispatch of judicial business in the Courts,
suggested an extension of their jurisdiction by authorising
"Small Cause Courts 1o try some of those classes of suits which
are exempted from their cognisance at the present moment.

SUMMARY

The arrangerent of Civil Courts in various States may
ke summarised as follows :

' High Courts : There is a High Court in ezch State of Parts A
- and B.
District Courts : Next below the High Court, is the District
Court in each State which is the principal civil court
of original jurisdiction in the district. Itis also a
Court of appeal from the decrees and orders of sub-
ordinate Courts in cases up to Rs. 5000,
Lower Courts : Next below the District Courts are the Courts
of Judges who have different designations in different
States such as Subordinate Judges, Civil Judges,
Civil Judges of class one etc. In Central Provinces
their pecuniary jurisdiction extends to suits of the
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value not exceeding Rs. ro,000. In other States,
their jurisdiction extends to all original suits of any
value.

Next in order come the Courts of Judges who also have
different designations in different States such as Munsiffs, Dis-
trict Munsiffs, Civil Judges (Junior Division), Civil Judges class
II. Their pecuniary jurisdiction also varies from State to State
between Rs. 1,000 to §,000.

Then come the Courts of Small Causes having jurisdiction
upto sco to 1,000 rupees according as the particular State
Covernment deems it fit to invest them.

i COURTS OF MINCR JURISDICTION.

Besides the Courts mentioned above certain States have
Courts of minor jurisdiction like the Courts of honorary Mun-
siffs in Uttar Pradesh, Courts of Mamlatdars, Village Munsiffs
in Bombay and Village Courts in Madras. These Courts func-
tion under local enactments and it is not necessary to go into
the details here.

Practically every State has made provisions for starting
Village Panchayat Courts having minor jurisdiction and judicial
functions, The discussion of the present judicial system pre-
vailing in the various States would not be complete without
noticing the Village Panchayat System, the revival and revitaliza-
tion of which is the primary aim of every State Government,
because Village Panchayats are regarded as the most important
step towards the programme of village uplift.? Every State has
its own local legislation to regulate the Village Panchayats, The
whole system, however, is still in an experimental stage and it
is too early to say as to how far the Village Panchayats will be
able to take part in the administration of justice in the country,

1. The Constitution of India has prescribed a Directive Principle of
State Policy. Article 40 lays down : ‘The State shall take steps to
organise Village Panchayats and endow them with such powers and
authority as may be necessary to enable them to function as units of
self-government.”
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However, the Punjab Village Panchayat Act put on the
statute book in 1939 may be taken as a model for discussion.
According to the Act, the number of Panches in a Village
Court must not be less than three and not more than seven.
These Panches are elected by the adult male inhabitants of the
village. The qualification for the purposes of voting are ;

(i) payment of land revenue in the village ;
(11) payment of choukidara tax, and
(ii1) residence for a period of twelve months before the
preparation of voters’ register.

On election, the Panches elect a Sarpanch and a Naib
Sarpanch to preside over the sittings of the Panchayat. The
Government may remove a Panch for various reasons, as for
example, misconduct, insolvency or failure to perform his
duties. A Panchayat is liable to be suspended for incompe-
tence. default or abuse of its powers. The meetings of the
Panchayat are to be held in public so that their decisions are
free from the suspicion of partiality or injustice.

The Panchayat’s duties are multifariots. It has judicial
functions both in civil as well as in criminal fields. It may
deal with several minor offences and punish an accused to pay
a fine not exceeding fifty rupees. In special cases this fine may
be increased to Rs. 200, The Panchayat by itself cannot in-
flict a sentence of imprisonment, If it thinks that under the
circumstances of a particular case a sentence would be inade-
quate, the complainant may be directed to go to a Magis-
trate. The District Magistrate has to keep a general supervi-
sion over the work of Panchayats in the district and he can
interfere with the sentences passed by the Panchayats after
proper inquiry.

On the civil side, Panchayats have got jurisdiction in res-
pect of the following three types of cases :

(a) suits for money or goods due on contract or price

" thereof H

(b) suits for the recovery of movable property or the

value of such property ; and
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(c) suits for compensation for wrongfully taking or injur-
ing movable property provided the claim does not
exceed ordinarily two hundred rupees. Some Pan-
chayats may be specially endowed in this behalf to
deal with cases up to Rs. 500.

Plaintiff may institute a suit with the Panchayat by a
written plaint. The procedure laid down for trial of causes has
been desipned with a view to avoid delays and technical
difficulties. Decrees passed by the Panchayats may be executed
only through the instrumentality of the ordinary Civil Courts.
Supervisory jurisdiction over the Panchayats is vested in the
District Judge who may, in proper cases, interfere with the
decrees of of the Panchayat.

CIVIL JUDICATURE IN PRESIDENCY TOWNS

In the three presidency towns of Calcutta, Madras and
Pombay, the scheme of civil judicature is different from the
rest of the country, primarily, due to historical reasons.

In the first place, the respective High Courts at each place
enjoy an original civil jurisdiction within the limits of the
town. The ordinary original civil jurisdiction of each of the
three High Courts extends 1o all civil causes of everv descrip-
tion except those which are taken cognisance of by the Small
Causes Courts and other local Courts.

In the second place, there are Courts of Small Causes.
These Courts have a long history behind them. In 1753, the
Judicial Charter of George IT established courts of petty civil
jurisdiction in each presidency town which were then known as
the Courts of Requests in the three towns.? They were empowe-
red to determine small suits where the matter in dispute did
not exceed five pagodas. These Courts proved to be very bene-
ficial and convenient instruments of justice as they could mete
out justice in petly cases quickly and cheaply. It was, thought
to be desirable to extend the jurisdiction of these Courts. By

1. See page 49.
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an Act of 1797,37 Geo. III, c. 142, 5. XXX, passed by the
British Parliament for the better administration of justice in
the three presidency towns, the jurisdiction of the Courts of
Requests was extended to eighty rupees.

Within two years, Act 39 & 40 Geo. I1I. c. 79 was passed
by the British Parliament. Section XVII of the Act empowered
the Governor General in Council of Fort William, and the
Governor in Council of Fort St. George to alter the form,
constitution and procedure of the Courts of Requests at the
iwo places. The Governments could also fix the monetary
ceiling up to which the Courts of Requests could take cogni-
sance of suits, This limit, however, could not be over
400 rupees.

In pursuance of this authority, the Government at Fort
William effected some modifications in the constitution”of the
Court of Requests at Calcutta and enhanced its jurisdiction
ta Rs. 400.

The Courts of Requests in the three presidency towns
were abolished by Act IX of 1850 and new courts to be known
as the Courts of Small Causes were established in their place.
They were to be courts of record. The jurisdiction of the
newly created Courts of Small Causes was to extend to suits
for sums not exceeding five hundred rupees. The Courts had
power to make rules of practice and procedure subject to the
approval of the respective Supreme Courts. Any Judge ar
Judges of the Supreme Court might act as the Judge or Judges
of the Small Cause Court for that presidency town.

The Supreme Court might remove to it any cause from
the Court of Small Causes in the presidency town if the cause
exceeded one hundred rupees in value and involved some
question of law or equity which due to its difficulty, novelty
or general importance appeared to be fit to be tried by the
Supreme Court. A question of law or equity might be re-
served by the Court of Small Causes for the opinion of the
Supreme Court.
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The jurisdiction of the Supreme Court was concurrent
with the Court of Small Causes in the presidency town.
To force persons to bring their petty cases in the Court of
Small Causes instead of the Supreme Court, it was laid down
that, if any case cognisable by the Court of Small Causes was
commenced in the Supreme Court and verdict was less than
five hundred rupees in an action founded on contract and one
hundred rupees if based on wrong, the plaintiff was to have
only the judgment and no costs unless the Judge of the
Supreme Court certified that on account of difficulty, novelty
or general importance of the case it was a fit one to be brought
in the Supreme Court.

The procedure under the Act of 1850 was essentially
similar to the procedure of the English county courts previous
to the Common Law Procedure Act, 1852.

By Act XXVI of 1864, known as the Presidency Towns
Small Cause Courts Act, the jurisdiction of the Presidency
Small Cause Courts was extended to suits for sums not excee-
ding ome thousand rupees; and, with the consent of parties, to
suits of higher value, In suits for sums exceeding five hundred
rupees the Judges were to reserve any question of law or
equity or any question as to the admission or rejection of any
evidence as to which they entertained any doubts, or which
they were requested by either party to reserve for the opinion
of the High Court. Any question on which the two Judges of
the Court of Small Causes differed was also to be so reserved.

The Courts of Smell Causes in the presidency towns at
the present moment function under the Presidency Small
Cause Courts Act, 1882 as slightly amended subsequently,
In each of the towns of Calcutta, Madras and Bombay, there
is to be a Coutt, to be called the Court of Small Causes. The
Small Causes Court is subject to the superintendence of the
High Court of Judicature at Fort William, Madras or Bombay
as the case may be, and is to be subordinate to the High
Court. The local limits of the jurisdiction of each of the Small
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Cause Courts corresponds with the local limits for the time
being of the ordinary original civil jurisdiction of the High
~ Court. The Court has jurisdiction to #ry cases of a civil nature
when the amouni or value of the subject matter does not exceed iwo
thousand rupees. With the consent of parties to a suit, the
Court of Small Causes may try a suit although the amount or
value of the subject matter thereof may exceed two thousand
rupees.t

Not all the cases of a civil nature can be tried by the
Court. Section 19 lays down a long list of the classes of cases
the Court is ineligible to try, Suits relating to revenue,
recovery of immovable property, partition of immovable pro-
perty, suits for the restitution of conjugal rights are, among
others, some important categories of cases which the Small
Cause Court may not take into cognisance.

Under section 39, a suit involving subject matter valuing
over one thousand rupees may be removed to the High Court
on the application of the defendant. The defendant is entitled
to such an order from the High Court as of right unless the
application has been made solely for the purpose of delay.

If two Judges of the Small Cause Court sitting together in
any suit differ in their opinion asto any question of law or
usage, they may refer the question for the opinion of the High
Court., Similarly, if in any suit the value of subject matier
exceeds five hundred rupees and the Court entertains reasona-
ble doubt on any point of law or usage and either of the parties
to the suit so requires the question is to be referred to the
High Court for opinion.

Subject to the superintendence of the High Court every
decree or order of a Small Cause Court shall. be final and con-
clusive, (Section 37)

_ Before the present enactment regulating the Presidency
Towns Small Cause Courts was passed in 1882, these Courts
stood on the same footing as the English County Courts. They

1, Section 2o,
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‘had been left to a great extent untouched by the important
legislation by which, at that time, the procedure of the other civil
conrts in the country had been reformed. The result of this was
that the Small Cause Courts became somewhat antiquated and
did not fit in with the rest of the Indian Judicial System. Their
powers and procedure were in many particulars very defective,
and that though, owing to the efficient manner in which the
Small Cause Courts in the presidency towns had been worked,
they generally gave satisfaction to the authorities and to the
litigants, vet often many questions came to be discussed in them
which were totally foreign to the people who resorted to them,
and some of which had only an historic interest even in
England. A need of completely revising the law relating to
these Courts was thus being very keenly felt for some time and
the present Act of 1882 was the result.

In Bombay and Madras some minor adaptations have
been incorporated in the Presidency Small Cause Courts Act
S0 as to integrate into the picture the City Civil Court started at
each of the places. It is not necessary to take any notice of the
adaptations here.

THE MADRAS CITY CIVIL COURT

A Civil Court was established in the town of Madras by
the Local Gavernment under powers conferred on it by the
Madras City Civil Court Act passed in the year 18g2.

The idea of starting such 2 Court was to provide some
‘relief to the Madras High Court on its ordinary original civil
side which was authorised to decide all civil cases arising within
the local limits of the Madras town. The Presidency Court
of Small Causes gave some relief but it was insufficient to meet
the exigencies of the situation, as its jurisdiction was limited
to two thousand rupees. Also, there were certain classes of
cases which were outside the purview of this Court. It thus
became necessary to make provisions for the trial of some more
‘suits by some instrumentality other than the High Court.
Apart from the question of giving some relief to the High
Court which was, of course, a great waste of judicial talent,
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there was the important question of costs. The proccedings
in the High Court were costly which caused a denial of
justice to those who were unable to bear the expenses of a trial
in the High Court. To meet all these circumstances, a City
Civil Court was created for the town of Madras.

The City Court is not entitled to decide admiralty,
testamentary, intestate or matrimanial cases as also cases arising
out of insolvency and cases cognisable by the Small Cause
Court being below one thousand rupees in value. Cases bet-
ween one thousand and two thousand rupees may be instituted
either in the City Court or in the Small Cauge Court.

To start with, the jurisdiction of the City Court was
limited to two thousand and five hundred rupees. Since rst
December, 1948, its jurisdiction has been extended up to
10,000 rupees.

The jurisdiction of the City Court extends within the
same local limits as the ordinary original civil jurisdiction of
the High Court. It may try civil cases only. Appeals from the
City Court lie to the High Court. The institution of the City
Court does not affect the ordinary original civil jurisdiction of
the High Court which enjoys a concurrent jurisdiction with
the City Court, It is, however, laid down that if a suit is insti-
tuted in the High Court which, in the opinion of the Judge
trying it, ought to have been instituted in the City Court, no
costs shall be allowed to a successful plaintiff, and a successful
defendant shall be allowed costs as between attorney and client.
It has been further provided that in any suit or proceeding
pending 4t any time in the High Court, any Judge may make
an order transferring the same to the City Court if in his
opinion such suit or proceeding is within that Court’s jurisdic-
tion and should be tried there.

THE BOMBAY CITY CIVIL COURT

Closely following the model of the Madras City Civil
Court, there came into existence a City Civil Court at Bombay
under the provisions of the Bombay City Civil Court Act passed
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by the Local Legislature in 1948. The Court is entitled to
try all civil suits with the exception of admiralty, testamentary
and intestate, matrimonial, insolvency and Small Cause Cases.
The Act laid down 10,000 rupees as the pecuniary limit for
the Court’s jurisdiction which could be extended by the
Government up to Rs. 25000. The jurisdiction of the High
Court is barred.to the extent of the City Court’s jurisdiction.
The High Court cannot try any suit cognisable by the City
Court. For special reasons, however, the High Court may
remove for trial by itself any suit or proceeding from the City
Court. Appeals from the ‘City Court lie to the High Court.
If in any suit instituted in the High Court, the Judge is of the
opinion that the case ought to have been instituted in the City
Court, and the decree is for less than the maximum triable by
the City Court, the successful plaintiff will not get any costs.

SUMMARY

In the presidency towns, therefore, the existing Civil
Courts are: (i) High Court in its ordinary original civil
jurisdiction and (2) Presidency Court of Small Causes. Besides
these, Bombay and Madras, each, has an additional City Civil
Court.

NEW CONSTITUTION AND THE SUBORDINATE JUDICIARY

To ensure a proper functioning of the Courts, the new
Constitution, under Article 227, invests every High Court with
powers of superintendence over all Courts and tribunals
throughout the territory in relation to which it exercises juris-
diction. The Constitution thus confers on the High Courts
sufficiently wide powers, both administrative and judicial, in
relation to the Subordinate Courts.

In the interest of pure and impartial justice and also with
a view to secure independence of the subordinate judiciary,
the new Constitution makes certain provisions which follow
very closely the analogous clauses in the Government of India
Act, 1935. The High Court Judges are to be appointed by the
President and they hold office during good behaviour up to
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sixty years of age. Their independence has thus been ensured.
But so far as the subordinate judiciary is concerned, appoint-
ments are usually in the hands of the Local Executive Govern-
ment which continues to exercise a certain measure of control
over the Judges even after their appointment in such matters as
promotion, posting etc. In the absence of any safeguards to
protect the interests of the Judicial Officers after appointment,
it is possible that some nepotism might creep in the judi-
cial ranks if such questions as of promotion from grade to grade
in a judicial hierarchy are left in the hands of a Minister expo-
sed to pressure from members of a popularly elected Legisla-
ture. Nothing is more likely to sap the independence of a
Judge than the knowledge that his career depends upon the
favour of a Minister. It is the subordinate judiciary which
comes closely into contact with the people, and it is no less
important—perhaps, indeed, even more important—that their
independence should be placed beyond question than in the
case of a superior Judge. For an efficient administration of
Jlaw and justice in the country it is necessary to ensure that the
subordinate judiciary remains above corruption and nepotism.

It is with this in view that the Constitution of India incorpo-
rates some provisions covering the subordinate judiciary.

Article 233 makes provisions for the appointments, pos-
tings and promotions of District Judges. The Governor of the
State in consultation with the High Court is charged with this
responsibility. A person, not already in the service of the
Union or of the State, shall only be eligible to be appointed a
District Judge if he has been, for not less than seven years, an
advocate or a pleader and is recommended by the High Court
for appointment.

Appointments of persons to the judicial service of a State,
other than the District Judges, shall be made by the Governor
of the State in accordance with the rules made by him in con-
sultation with the State Public Service Commission and the
High Court of the State. The Constitution thus lays down for
the whole of India a uniform method of selection and appoint-
ment to the subordinate judicial service, The provision has
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been borrowed from the Government of India Act, 1935.
Before the Act of 1935, methods of appointing the subordinate
judicial officers were not uniform ; they varied from province
ta province. Under section 7 of the Madras Civil Courts Act,
1873, the recruitment of Munsiffe in Madras was vested in the
Madras High Coart. Similar provisions were to be found in
the Civil Courts Acts of a few other provinces. In some other
provinces, however, the power of appointment was vested in
the Local Government, The Actof 1935 introduced, for the
first time, uniformity amongst this diversity. Section 255 of the
Government of India Act introduced a uniform system of
appointment to, and control over, the subordinate judiciary
with the result that section 7 of the Madras Act was
repealed and the High Court no longer remained the appoint-
ing authority in regard to the Munsiffs. The new Constitution
does not disturb the uniformity already achieved and incorpora-
tes similar provisions in this respect as its predeces or the Act
of 1935 contained.

After appointment, the Government ceases to have any
control over the subordinate judicial officers other than the Dis-
trict Judges. Their posting, promotion, as also the authority to
grant leave to them, are vested in the High Court. FEnough
care has thus been taken to secure the independence of the
judiciary even in its lower grades which after all is so essential
for an effective and impartial administration of justice.

DEFECTS

The system of law and justice and the machinery to ad-
minister the same are, perhaps, the most valuable legacies that
the British have left behind in India. The British system of ad-
ministration of justice is unique and unparalleled. The judi-
ciary occupies a unique place of importance in the Constitution
of Great Britain. It ensures to the citizens that the law is
supreme and the Judges, while dispensing justice, look to none
but the laws of the land and their own conscience. The
English brought with them that system of judicial adminis-
tration which has been the pride of Great Britain. The grand
English legal traditions like the Rule of Law and administration
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according to law, the independence of the judiciary,
Justice according to law and respect for law, have all been
duly incorporated in the present Judicial System in India.:

The system is not, however, perfect. There are some
defects which need the immediate attention on the part of
the Authorities that be. One great defect is the law’s delay.
Appalling arrears of cases are pending in the Law Courts—not
only in the lower Courts but also in the High Courts. It is
a great hardship to the litigant public. It may take five or
six .years before a small suit is finally disposed of in appeal
by the High Court. Justice delaved is justice denied. The
delay in the disposal of suits and appeals in the course of
administration of justice shakes the public confidence in law
and justice. The administration of justice falls into disrepute.
The commercial and industrial progress of the country is
retarded, This has been a perennial problem engaging the
attention of the Government, but still it has defied solution.
In 1924, the Government of India appointed a Committee to
go into the question of law's delay and suggest ways and
means ‘to provide for the more speedy, economical and satis-
factory despatch of the business transacted in the courts.’
The Civil Justice Committee submitted its Report to the
Government in 1925, But the position has not improved
since then.

Another very just criticism of the judicial system is the
huge cost of litigation. Litigation at present is an extremely
costly proposition and a luxury in which only the rich can
indulge. Every plaintiff has to pay court fees the amount of
which is exorbitant. Under the circumstances the poor
" have often to go without justice. Here the State should do
something. The idea of the State selling justice by levying
court fees, is against all canons of good government. It is
the primary obligation of every government ' to provide to its
subjects justice—impartial and free justice. No charge or
court fee is payable for causes filed, heard and decided by
the Courts in England and there is no reason why a similar
rule cannot prevail here in India.
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Another step that the Government can undertake to
alleviate the difficulties and sufferings of the poor, so as
10 enable them to obtain justice, is to initiate some scheme by
which monetary assistance may be given to a needy poor
litigant who wants to establish a rightful claim or vindicate
his honour. It is no use maintaining a judicial machinery
if it is bevond the means of an average citizen to take
recourse to it whenever he suffersa wrong. A measure to
provide assistance and aid to the poor in prosecuting theic
claims will strengthen respect for law, which is such a great
asset in a democratic country. In England the Socialist
Government was successful in introducing a comprehensive
scheme to provide legal aid and advice to persons of limited
means. It is high time that some such thing is done here
in India also.

CRIMINAL COURTS TO-DAY

The modern Criminal Courts function throughout the
country under the provisions of the Criminal Procedure Code,
Act V of 18¢8. The Criminal Courts may be said to lie on
three separate yungs of an ascending ladder. On the lowest
rung there are the Gourts of the Magistrates. Next above the
Magistrates come the Sessions Courts. Finally there are the
High Courts subject to the ultimate jurisdiction of the Supreme
Court which is the highest Court of the land.

Outside the presidency towns there are a number of
Magistrates in the districts. They are District Magistrates,
Additional District Magistrates, Magistrates of the first class,
Magistrates of the second class, Magistrates of the third class,
Section 3o Magistrates and Sub-Divisional Magistrates.

Magistrates of the third class are authorised to try various
oflences of a minor character. The maximum which they
can award is a sentence of one month's imprisonment, simple
or rigorous, and a fine not exceeding fifty rupees. The
Magistrates of the second class are authorised to pass sentences
of imprisonment for a term not exceeding six months and fine

not exceeding two hundred rupees. The Magistrates of the

326



THE MODERN JUDICIAL S§YSTEM

first class are empowered to award a sentence of imprisnnment
not exceeding two years and a fine not exceeding one thousand
rupees. Section 3o Magistrates are first class Magistrates with
enhanced powers. They have power to try all offences not
punishable with death. The Local Government may invest
any Magistrate of the first class with powers under section 30,
who can then pass any sentence ewrcept nne of death or of
transportation or imprisonment for over seven years.

Every district has a Magistrate of the first class
who is called the District Magistrate. Additional District
Magistrates are also first class Magistrates. A Magistrate of
the first or second class may be placed in charge of a sub-
division. Such a Magistrate is known as Sub-Divisional
Magistrate.

The District Magistrates or Additional District Magis-
trates have appellate powers also, They hear appeals of
persons convicted by the second or third class Magistrates. All
Magistrates in the district are subordinate to the District
Viagistrate.

The Magistrates in the presidency towns are designated a
hittle differently. They are known as Presidency Magistrates.
There is one Chief Presidency Magistrate in each town. There -
may be a number of Additional Chief Presidency Magistrates.
Presidency Magistrates are entitled to pass the same seatences
as the Magistrates of the first class. Appeals from them lie to
the High Court if the sentence awarded is for imprisonment
for aterm exceeding six months or fine exceeding two
hundred rupees.

Next after the Magistrates come the Sessions Courts. In
every district there is a Sessions Court. These Courts try all
the more serious offences such as dacoities, all types of homi-
cide, serious thefts by habitual offenders etc. A Sessions
Judge may pass any sentence authorised by law ; but any sen-
tence of death passed by him is subject to confirmation by
the High Court. The Sessions Judge has appellate jurisdiction
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also. He hears appeals from the District Magistrates and the
Section 30 Magistrates.

Finally, there exist the High Courts which have powers to
hear appeals, revisions and references. In the presidency
towns the High Courts exercise the ordinary original criminal
jurisdiction also. In this capacity they discharge the func-
tions of the Sessions Court for these towns and thus try all
offences of a serious nature. All persons convicted by the
Sessions Judge and all persons who have been awarded a
sentence of imprisonment exceeding four years by Section 3o
Magistrates are entitled to appeal to the High Courts. No
sentence of death can be carried out without the confirmation
of the High Court. There are several other powers of revision
and reference which are conferred on the High Courts by the
Criminal Procedure Code,

Ordinarily the High Court is the final Court of Appeél in
criminal cases. But, in rare cases, appeals may further go to
the Supreme Court of India.

DEFECTS

The one defect in the working of the machinery of crimi-
nal justice is in the appalling state of the arrears, A person
accused of a crime has to remain in suspense for an unneces-
sarily long time before his case is finally disposed of.

The greatest vice that afflicts the modern system of crimi-
nal justice in India is the combination of the Executive and
the Judiciary. A Magistrate to-day, apart from his other
executive functions, is both a thief-catcher and a Judee. This
combination is very anomalous in theory and very mischievous
in practice. In many cases he conducts an enquiry into the
allegations made against a particular individual and after that he
himself proceeds to try and punish this man, The Magistrates
have police functions as well as judicial duties. Such a system
injures public confidence in the Criminal Courts. A magis-
trate can easily misuse and misapply the powers vested in
him. The police functions must, therefore, be separated from
the judicial functions.
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Indians have agitated too long for such a reform. No
body questions the wisdom and expediency of this measure.
The Constitution has specifically accepted the policy of sepa-
rating the Judiciary from the Executive, Article 50 in the
Chapter of Directive Principles of State Policy of the Consti-
tution lays down, ‘The State shall take steps to separate the
Judiciary from the Executive in the public services of the State.’

The pernicious and mischievous system has been too long
in operation. It is time that this unhappy union—of the Exe-
cutive with the Judiciary—is abolished without delay.!
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1. Certain States have embarked on this project on a limited basis
Madras, U. P. etc.,, have put some schemes in operation which are still
in an experimental stage and so do not admit of conclusions one way
or the other. . .

320



CHAPTER XVI
, THE HIGH COURTS

INTRODUCTORY

The vear 1861 is a conspicuous landmark in the process
of development of the legal institutions in India. Hitherto,
there existed two parallel judicial systems in the provinces of
Bengal, Bombay and Madras. One set of Courts, being the
Crown’s Courts, consisted of the Supreme Courts of Judicature
which functioned in the presidency towns. The other set of
Courts, being the Company’s Courts and having Sadar Courts
at the apex, functioned in the provinces beyond the presidency
towns.

In course of time, the existence of two parallel systems
was found to be inconvenient. It was considered to be emi-
vently desirable that a greater unity and harmony should be
established in respect of the judicial administration. In the
context of changed circumstances after 1858, the distinction
between the Crown's Courts and the Company’s Courts had
lost all its validity. The vear 1861, therefore, witnessed the
merger of two sets of Courts and the consequent emergence of
three High Courts in the three provincess The process of
establishing High Courts, initiated in 1861, continued, as a result
of which more and more High Courts were created in India
during the years to follow. l

4 TWO JUDICIAL SYSTEMS BEFORE 1861

The Regulating Act of 1773 established a Supreme Court
of Judicature at Calcutta. In 1781, the Parliament passed an
Act to remove doubts and difficulties that had arisen out of the
ambiguities of language of the Regulating Act and the Court’s
Charter.!

The general jurisdiction of the Supreme Court extended
to the presidency town of Calcutta. Beyond Calcutta, it exer-
cised jurisdiction over a few categories of persons only, viz.,
British subjects, servants of the Company etc. It exercised an

RN

1. See chapter VII, p. 111
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exclusive criminal jurisdiction over the European British sub-
jects residing in the country.

The Supreme Court did not have any jurisdiction in any
matter concerning revenue. It did not possess any appellate
jurisdiction. Its whole jurisdiction was original.

The Supreme Court, for the most part, applied the
English Civil and Criminal Laws. Exceptions were made in
favour of the Hindus and the Muslims who were governed by
their own respective personal laws in certain cases, viz., inheri-
tance, succession and contract etc,

The Judges in the Supreme Court were barristers or
professional lawyers sent out to India from England. They
were appointed by the Crown and held office during its
pleasure.

The procedure of the Supreme Court was based closely
on the model of the procedure followed in the Courts of
England.

Before 1833, the Supreme Court was not subject to the
legislative authority of the Governor General in Council, it
being bound only by those Regulations which had been
registered with it.!

Besides the Supreme Court, the Company had its own
judicial system which catered to the needs of the people at
large residing in the provinces of Bengal, Bihar and Orissa
beyond Calcutta. There was a regular hierarchy of Courts.
The Sadar Diwani Adalat stood at the apex of the Diwani
Adalats in the mofussil; the Sadar Fozdary Adalat was the
highest Criminal Court. There thus existed two distinct judi-
cial systems in the provinces of Bengal, Bihar and Orissa.
The Crown's system represented by the Supreme Court was
completely differént in character and nature from the judicial
system of the Company.

J

-

1. After 1833, the Supreme Court was bound to observe the Acts passed
by the Governor General in Council; See chapter XIX,
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The Mofussil Courts had nothing to do with the English
Law. They were amenable in all respects to the Regulations
of the Government. They administered justice in accordance
with the Hindu Law, Mohammedan Law and the Regulations.
In cases not covered by these, the Courts acted according to
justice, equity and good conscience. The procedure of these
Courts was prescribed from time to time by the Regulations.

The Parliament accorded recognition to the Sadar
Diwani Adalat, and constituted it into a court of record in
1781}

The Sadar Diwani Adalat and the Sadar Nizamat Adalat
did not have any original jurisdiction. They were .primarily
Courts of appeal and they supervised the working of the lower
Courts.

The Sadar Courts consisted entirely of the members of
the civil service who had risen from the successive stages of
the service, and who did not necessarily have the slightest
legal training. These Judges were appointed by the Govern-
ment and they held their office during its pleasure.

Similar judicial systems existed in the two other presi-
dencies of Bombay and Madra::,f/

DEFECTS

The existence of iwo systems of judicature functioning
concurrently and independently of each other in the three
presidencies, was inconvenient for the Government as well as
for the people. There was nothing common between these
two parallel judicial systems. There existed a2 wide gulf bet-
ween them. There was no meeting point and they often
clashed.

The Supreme Courts exercised original jurisdiction
principally within the limits of the respective presidency towns.
The bulk of the Indians residing in the provinces, beyond the

1. See page 111
2. See Chapter, XIV
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presidency towns were immune from their jurisdiction. They
were mainly subject to the Company’s judicial system which
administered a refined scheme of native laws or rather the
Anglo-Indian Law. Unfortunately, the boundary or the line
of demarcation between them was not very distinctly or clearly
defined. In some cases, the Indians in the interior of the
country were also brought under and subjected to the jurisdic-
tion of the Supreme Court. One such ground was the extended
interpretation given to the word ‘inhabitant’. The Supreme
Court at Calcutta under the Act of 1781—and for the matter
of that every other Supreme Court—had original jurisdiction
over the inhabitants of the presidency town.* By a process of
interpretation the word inhabitants came to cover not only the
actual residents of the presidency town but all those persons
who had some property, a house, shop or agents in commercial
dealings in the presidency town though they themselves might
be residing in the interior of the country. All such persons
were regarded as constructive inhabitants of the presidency
town and were thus held subject to the Supreme Court’s
jurisdiction. In this way, many Indians residing in the interior
of the country came under the Supreme Court’s jurisdiction.
Thus some Indians were amenable to two sets of courts and Lo
codes of laws,

Sometimes the decrees of the King’s Court interfered
with the previous decrees of the Company’s Court. Sometimes
it so happened that conflicting decisions were passed by the
Supreme Court and by the Sadar Diwani Adalat, regarding
different portions of the same estate, on grounds egually
applicable to all. Suppose a case in which a British subject
A, got possession of part of an estate, while a native B, had
seized the rest : the former was impleaded by the latter in the
Supreme Court, the latter by the former in the Zilla Court,
each in his own forum. There was no assurance of consistency
of decisions in such a case.

Iﬁf‘he position was very inconvenient and unhappy. In
1829,'Sir Charles E. Grey, the Chief Judge of the Supreme

1. See page 115,
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Court at Calcutta, had occasion to comment on this situation,
He then ohserved : ‘There is an utter want of connection bet-
ween the Supreme Court and the Presidency Courts, and the
two sorts of legal process which are employed by them.
Lamentable as it is that such a feeling should exist, the exercise
of the powers of the one system is viewed with jealousy by
those who are connected with the other....™

With the passage of time, public opinion began to veer
round the idea of amalgamation, merger and censolidation of
what were regarded as the two rival judicial systems. It was
thought that the Indians should have greater certainty as to the
jurisdiction to which they were amenable, and greater security
against the liability to two independent jurisdictions than they
enjoyed, and that the most effective way to achieve this object
was to unify the two systems. As early as 1829, Sir
Metcalfe advocated a change, by which the Judicature of India,
instead of being divided into separate and independent juris-
dictions, might be amalgamated into one. In the evidence
which was given before the Committees of the two Houses of
Parliament on the East India affairs in 1852-53, strong opinion
was expressed by many that it was desirable, with a view to the
better administration of justice in India, that these distinct
Judieial systems should be consolidated into one, which would
unite the legal knowledge of the English lawyers with the
intimate knowledge of the customs, habits and laws of the natives
possessed by the Judges of the Sadar Adalats.

But there were many difficulties in the way of unification
of the two rival systems. Many eminent lawyers thought
that it would be useless to attempt to unite the two systems
till certain forms of procedure were established. There was a
great disparity between the forms of procedure used by 'the
two systems and so it was necessary to establish some
uniform forms of procedure to be made use of by the newly
amalgamated Court. Before, therefore, the actual work of
unifying the two parallel judicial systems could be undertaken

1. App. V to the Report on the affairs of the Fast India, 1832, page 73.
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it was imperative to adopt some preliminary steps in order to
bridge the wide gulf existing between them.

The first important step in this direction was taken
in 1833, when the Charter Act established one Central
Legislative Authority in India enjoying very wide powers
of legislation. Its authority was to prevail throughout India. Its
laws were to be binding on every court of justice whether
established by the Charter of the Crown or by the authority of
the Company. With this, the relationship between the Sup-
reme Courts and the Indian Legislature underwent a funda-
mental change. Previously, they were bound by only those
Laws of the Indian Legislatures which had been registered with
them. After 1833, the Supreme Courts lost their privileged
position in this respect. They were henceforth to be bound
by every Act of the Indian Legislature along with ather Courts
in the country.

The vear 1833 also initiated the process of codification of
the Indian laws. In 1859 the first Civil Procedure Code was
enacted. Shortly afterwards, the Code of Criminal Procedure
and the Indian Penal Code were made into law by the Indian
L egislature.

The stage was now ready for the union of the two
judicial systems. Following the disastrous events in 1857,

the East India Company was dissolved. The Government of
the country was directly assumed by the Crown in 1858, All
these factors gave a fillip to the move of consolidating the two
Jjudicial systems.

Ultimately, in 1861 the British Parliament enacted the
Indian High Courts Act which merged the Supreme Courts in
the presidency towns with the Sadar Courts and created in thejr
‘stead new Courts, which were called the High Courts of Judica-
ture,

ﬁ;—m INDIAN HIGH COURTS ACT, 1361

The Indian High Courts Act, passed on 6th August, 1861
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was entitled as ‘An Act for establishing High Courts of Judi-
cature in India.’ Being 24 & 25 Victoria, cap. 104, it wasa
; qmall piece of legisiation consisting of 19 : sections in all. Sec-

Patent creating High Courts of Judicature at Fort W_lllAl}a“_n_nl

:M_qgl;;agand Bombay. Each of these High Courts was to con-
7 sist of a Chief Justice and puisne Judges, not exceeding fifteen
in number at a time. At least one third of these Judges, in-
cluding the Chief Justice, were to be barristers of not less than
five years’ standing. Not less than one third of the Judges
had to be from amongst those members of the covenanted
civil service of not less than ten years’ standing who had served
as Zilla Judges for at least three years. The remaining quota
of Judges could be selected out of the following categories of
persons : '

(1) Barristers of at least five years’ standing :
y

(i) Civil servants of at least ten years” standing who had
three years work as District Judges to their credit ;

(iii) Persons who had been holding the office of Principal
Sadar Ameens or Judges of Small Cause Courts
for at least five years ;

(iv) Pleaders of the Sadar Courts or the High Courts of at
least ten years’ standing.

: The Judges of the High Court were to hold office during
f’ !Her Majesty’s pleasure. With the establishment of the High
| | Courts in Bengal, Madras and Bomba.y, the Supreme Courts,
- | the Courts of Sadar Diwani Adalat and the Courts of Sadar
|~ Nizamat Adalat were to be abolished..

The oth section defined the jurisdiction and the powers
of the High Court. It was to have and exercise such givil, cri-
minal, admiralty and wvice irglty, testamentary, intestate, and
matrimonial jurisdiction, original and appellate, and ail such
powers and authority for and in relation to the administration
of justice in the Presidency for which it was established, as Her
Majesty might grant and direct by Her Letters Patent. Save as

otherwise directed by the Letters Patent, the High Court was
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also to enjoy and ewercise such jurisdiction, power and autha-
rity as were being exercised by its predecessors immediately
before its creation. The High Court was to have superinten- ‘
dence over all the Courts subject to its appellate jurisdiction. '

The 16th section of the Act authorised Her Majesty to
erect a High Court for such territory as was not included
within the local limits of another High Court, if it was deemed
necessary. By section 18, the Crown was authorised to trans-
fer any territory from the jurisdiction of one High Court to
that of the other and generally to alter and determine the terri-
torial limits of the jurisdiction of the several High Courts.

The Indian High Courts Act, 1861 was a momentous step
forward in the direction of improving the administration of law
and justice in India. It accomplished the great object, which
had long been contemplated, of substituting for the Supreme
and Sadar Courts the High Courts of Judicature possessing the
combined powers and authorities of the abolished Courts and
exercising jurisdiction both over the provinces and the presi-
dency towns. Its advantages were clear. In each Presidency ’
there was going to be established one sole court of appeal
instead of three. In as much as the administration of justice
in the minor courts depends on the mode in which the
appeals sent from them are treated, the High Courts were
expected to improve the administration of justice throughout
India. The old anachronism of having two independent, co-
ordinate and parallel svstems for the administration of justice,
working side by side, were to disappear resulting in simplicity
and efficiency.

The Supreme Courts consisted entirely of the EnglishLaw-
yers. The Sadar Courts consisted entirely of the civil servants
who did not have much legal knowledge. The new High Courts
were to consist of both these elements. In this way, the inti-
mate knowledge of the customs, habits and the laws of the
Indians possessed by the civil servants was to be united with
the legal knowledge and training of the Barrister Judges. The
two elements in the Court were expected to help and assist each ,
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other in formulating their opinions. The union of the two
classes of Judges was expected to constitute a far better Court
than was possible when either of them sat separately. The
Chief Justice of the High Court, however, was to be a trained
lawyer. Itwas laid down in the Act itself that he would be a
barrister of at least five years' standing. Civil servants were not
eligible for this office. The new measure greatly improved the
administration of justice in India, strengthened the highest
court of judicature in each presidency and elevated the charac-
ter of other courts by placing them under its supervision.

CHARTER FOR CALCUTTA HIGH COURT ISSUED

In pursuance of this Act, a Charter creating the High
Court at Calcutta was issued on May 14th, 1862. The Letters
Patent were found defective in certain respects. On 28th
December, 1865, fresh Letters Patent were issued.

The High Court was constituted into a court of record.

The High Court was to enjoy powers, authority and
jurisdiction on the following lines :
J Civil Jurisdiction :

(a) Ordinary Original Civil Jurisdiction :* The High
Court was to have ordinary original civil jurisdiction
within such local limits as might be fized by competent
legislative authovity for India. This jurisdiction in
effect was on the same lines as was exercised by
each of the Supreme Courts of Judicature within the
limits of the presidency town.

The High Court was to be entitled to try all cases in the
exercise of its ordinary original civil jurisdiction except the
. cases falling within the cognisance of the Presidency Small
Cause Court in which the debt or damage, or value of the
property sued for did not exceed one hundred rupees.

\gﬂ) Extraordinary Original Civil Jurisdiction : Under
this jurisdiction the High Court was authorised

1~ In effect this jurisdiction extends only within the limits of the
presidency towr,
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to remove and to try and determine any suit pending
in any Court under its superintendence whenever

it thought proper to do so, either on the agreement
of the parties, or for the purposes of jusiice.

The High Court was thus empowered to call for and try,
as a court of first instance, any suit which the law required to
be instituted before some other tribunal.

(©) \/:\ppellate Civil Jurisdiction: The High Court was

(d)

authorised to hear appeals from the Civil Courts
subordinate to it. This jurisdiction, it may be
noted, had been inherited by the High Court from
its predecessor—the Court of Sadar Diwani Adalat

The High Court was also to exercise the same power

vand authority with respect to the persons and estates

¢

of infants, idiots, and lunatics as was being exercised
by its predecessor, the Supreme Court.

One of the Judges of the High Court was authorised
to hold the Court for the relief of insolvent debtors
and could exercise such powers and authorities with
respect to original and appellate jurisdiction ‘as are
constituted by the laws relating to insolvent debtors
in India.’

(¢3) _,.'&In the exercise of its ordinary original civil jurisdic-

tion the High Court was directed to apply the samre
law or equity as would have been applied by the
Supreme Court of Judicature. In the exercise of its
extraordinary original civil jurisdiction the High
Court was directed to apply such law, equity and
rule of good conscience as the local lower Court
having jurisdiction in such a case would have applied.
In the exercise of its appellate jurisdiction, the High
Court was directed to apply such law, equity and
the rule of godd conscience as the Court in which
the proceedings in the case were originally instituted
ought to have applied.
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Criminal Jurisdiction,

Ordinary Original Criminal Jurisdiction : This
jurisdiction was to extend within the same local
limits as the ordinary original civil jurisdiction.
Beyond these limits it extended. to all such persons®
as the Supreme Court of Judicature enjoyed
formerly.

Extraordinary Original Criminal Jurisdiction : The
High Court was to enjoy this jurisdiction over all
persons residing within the jurisdiction of any Court
subject to the superintendence of the High Court.
The High Court could try any person on charges
being preferred by the Advocate General, or by any
magistrate or any other officer specially empowered
by the Government in that behalf.

Appellate Jurisdiction: The High Court was to be
a Court of Appeal from subordinate Criminal Courts.
The High Court was also to act as a Court of
Reference and Revision from the subordinate Crimi-
nal Courts. It might hear and determine all refe-
rence made to it by the Sessions Judges. It might
revise proceedings of the lower Criminal Courts.

In the discharge of its criminal jurisdiction the
High Court was to apply the law as contained in the
Penal Code which had already been enacted by the
Indian Legislature.

Admiralty and Vice-Admiralty Jurisdiction :

The High Court was to enjoy all civil, criminal and mari-

1. 1 e European British subjects.

time jurisdiction, and also jurisdiction to try and adjudicate
prize causes and other maritime questions arising in India to
the same extent as was being exercised by the late Supreme
Court of Judicature as a Court of Admiralty and Vice-
Admiralty.

Testamentary and Iniestate Jurisdiction: The High

Court was to have this jurisdiction to the same extent as was
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being enjoyed by the Supreme Court. It could grant probates
of wills and letters of administration.

%. Matrimonial Jurisdiction : This jurisdiction of the
High Court was to extend only to those persons who professed
the L_,hrlstlan religion.

Y/The High Court was authorised to make rules and

orders for the purpose of regulating all proceedings in civil
cases including proceedings in its Admiralty, Vice Admiralty,
Testamentary, Intestate, and Matrimonial Jurisdictions :
‘Provided always that the High Court’ was to be guided in
making such rules and orders ‘as far as possible by the
provisions of the Code of Civil Procedure of 185¢". In the
exercise of its ordinary original criminal jurisdiction the High
Court was to follow the same procedure as was followed by its
predecessor, the Supreme Court. In all other criminal cases
the proceedings were to be regulated by the Code of Criminal
Procedure Code enacted by the Indian Legislature in 1867.

- The Charter made provisions for regulating’ appeals to
the Privy Council which will ke noticed elsewhere.

It was declared that the provisions of thé Letters Patent
were subject to the legislative powers of the Indian Legisla-
ture and ‘may be in all respects amended and altered thereby.

OTHER LETTERS PATENT

In pursuance of the Indian High Courts Act 1861, two
other High Courts came inio existence at Bombay and Madras
under the Letters Patent dated 26th June, 1862. They
were subsequently replaced by {fresh Letters Patent in 1865.
These two Charters ran exactly on similar lines and were
couched in similar terms in all respects as the Caleutta
Charter. The three High Courts of Calcutta, Bombay and
Madras were thus placed on the same footing.

i

SURVIVALS OF THE PAST

The emergence of the High Courts was a very important

‘1. See Gh XVII
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event in the process of the evolution of a proper and }-eguiar

ijudicature in the country. For over eighty vears there.had
been in existence two parallel systems in each of the provinces
of Bombay, Madras and Bengal. 1In 1861 they were integrated
and kait together under the unified control of the respective
High Courts. In view of the past history—unplanned and
complicated previous evolution of the two systems—their unifi-
cation and merger was really an achievement of the first
Importance,

During the long period of divergent growth and develop-
ment, the two systems of Courts—Crown’s Courts represented
by the Supreme Courts and the Company’s Courts—had come
to differ from each other in many significant respects. They
differed in the law administered by them and in the procedure
for the administration of that law. The areas of their respec-
tive jurisdictions were vague and ill defined which necessarily
detracted from their efficiency and utility. Besides, there was
the important difference of control, one set of Courts deriving
jurisdiction from, and being under the control of, the Crown
and the other set of Courts deriving jurisdiction from the Com-
pany, and being under the control of the Local Governments.

1t would be wrong to suppose that by the passage of the
Indian High Courts Act in 1861 and the consequent establish-
ment of the High Courts, all these differences were obliterated
immediately. Some of these differences persisted to more
or less extent even after the creation of the High Courts and it
was only in course of time that they disappeared. ’

A careful perusal of the above mentioned summary of the
provisions of the Charter would indicate that the ordinary
original side of the High Court was the immediate successor of
the Supreme Court of Judicature ; the appellate side, of the
Sadar Adalats. The two sets of Courts previously adminis-
tered different laws ; and the creation of “the High Court, did
not make the law uniform on all its sides. In its ordinary
original civil jurisdiction, the High Court was required to
administer the same law as was being administered by the
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Supreme Court, which was mainly the English Law. Onits
appellate side in civil cases, the High Court was to apply the
same law or equity as the lower Court ought to have applied,
which meant the law which the Mofussil Courts applied pre-
vious to integration. Though the two independent systems
of judiciary had been merged vet a complete fusion of the {wo
different systems of laws was not effected. The Secretary of State
commented on this part of the Charter as follows :

“The substantive civil law to be administered by the
High Court within the jurisdiction of the Supreme Court
and Sadar Courts, respectively, will, until otherwise provided,
continue as at present. This......it was no part of the purpose
of the Act of Parliament or Charter to effect. And the
clauses... ......are probably superfluous. But they have been
introduced to gbviate any apprehension which might have been
entertained that in fusing the two Courts together, it was
intended to fuse also the law which they have respectively
hitherto administered, and thus to make a substantial innova-
tion, not only in the tribunals for the administration of the
law but in the law itself.’

The Secretary of State, however, expressed the hope that
ere long measures might be taken for effecting great improve-
ments in this respect, by enacting in India ‘a body of substan-
tive law, by which all classes shall be governed, and all transac-
tions shall be regulated except in cases to which our Judicatures
are required to apply the personal laws of any classes of our
Indian subjects.” It was only in course of time, with the pro-
gress of the process of codification of laws in India and with
the enactment of a body of substantive laws, that the disparity
between the bodies of laws administered by the three High
Courts on their original sides and their appellate sides was
diminished. The new codes were to be applicable to all the
courts and to that extent uniformity of laws was achieved.

In the realm of procedure, uniformity was achieved
with the fusion of Courts, The Code of Civil Procedure and
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the Code-of Criminal Procedure? were applicable to the High
Courts and all the Courts working in the land.

The establishment of the High Courts did away with the
duality of control of Courts. In each of the provinces of
Bombay, Bengal and Madras all the Courts fell under the
unified control of the respective High Courts. The emergence
of the High Courts also did away with the major evils arising
out of a clash of jurisdictions between two parallel judicial
systems. Harmony was established between them and this
was a major achievement.

OTHER HIGH COURTS—ALLAHABAD

The Indian High Courts Act, 1861 had envisaged the cre-
ation of other High Courts in India besides the three High
Courts in the presidencies. Section 16 of the Act had authorised
the Crown to erect and establish a High Court of Judicature in
and for any portion ‘of the territories within Her Majesty’s

dominions in India, not included within the local jurisdiction
of another High Court.

Use was made of this clause by issuing on 15th March,
1866, a Charter establishing a High Court at Agra for the
North Western Provinces. This High Court was shifted to
Allahabad in 1875 and then it came to be known as the High
‘Court of Judicature at Allahabad, The constitution, jurisdic-
tion, powers and privileges of the Allahabad High Court were
very much similar to those of the Presidency High Courts
except for the following points of difference :

1. The High Court at Allahabad did not enjoy any
ordinary original civil jurisdiction. It only had extraordinary
'original and appellate civil jurisdiction.

2. The High Court at Allahabad did not enjoy any Ad-
miralty or Vice-Admiralty jurisdiction.

On July 26, 1948 the territorial jurisdiction of the High

1. Originally the Cr. P. C. did not apply on the ordinary original
criminal side of the High Court. But later it was made applicable
throughout. . .
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Court was augumented by the amalgamation of the Oudh Chief
Court with it.

THE PATNA HIGH COURT

In 1912, the territories of Bihar and Orissa, which had
previously formed part of the Province of Bengal, were consti-
tuted into a distinct province. On gth February, 1916 Letters
Patent establishing a High Court in this new province were

issued and thus the High Court of Judicature at Patna came
into existence.

The High Court at Patna was to stand on the same level
as the Allahabad High Court. In one respect, however, it
differed from that High Court and corresponded to the High
Court at Calcutta. The High Court at Allababad did not
enjoy any Admiralty jurisdiction. + The Patna High Court, on
the other hand, was to have the same Admiralty jurisdiction
as was exercisable by the High Court of Fort William,*

THE LAHORE HIGH COURT

The High Court of Lahore came into existence by virtue
of the Letters Patent issued on 21st March, 1919. It was to
have jurisdiction over the provinces of Punjab and Delhi.
At the time of the issue of these Letters Patent there existed the
Chief Court of Punjab which was established by an Act of the
Indian Legislature,® This Chief Court was raised to the status
of the High Court. In all material respects, the High Court at
Lahore corresponded to that at Allahabad.

THE HIGH COURT AT NAGPUR

The High Court at Nagpur was established by the Let-
ters Patent issued by George V on 2nd January, 1936. There
was a Court of the Judicial Coromissioner® in the Central Pro-
vinces working on the eve of the establishment of the High
Court at Nagpur. The jurisdiction, powers and privileges of

1. See Letters Patent Patna H.C. CL 24.
2. Act No. XXIII of 1865
3. The Court was established by Act No, XIV of 1865.
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this High Court were on the same lines as those of the High
Court at Allahabad.

,\/ HIGH COURTS UNDER THE GOVERNMENT OF INDIA ACT, 1935

In 1935, the British Parliament enacted the Government
of India Act which remodelled the Constitution of the whole
country on federal lines. Certain provisions were made to regu-
late the composition and constitution of the High Courts, whose
position under the Act was as follows :

. From the very beginning, the Judges of the Supreme
Courts and then the Judges of the High Courts used to hold
office during His Majesty’s pleasure. This provision was ex-
pressly laid down in the Indian High Courts Act of 1861. It
was repeated in the Government of India Act 13}5. & 1415

In England it is a very well established principle of the
Constitutional Law that the Judiciary should be independent of
the Executive. A Judge cannot be removed from his office
by His Majesty except only on an address by both the Houses
of Parliament to that effect.’ In India this principle was never
laid down in so many words. Technically, a Judge of the High
Court could be removed by His Majesty at any time the Crown
liked for the Judge held office during His Majesty’s pleasure.
The Judiciary would have become completely subservient to
the Executive had not the Government scrupulously observed
the principle of judicial independence in spirit. Though not
in law, yet in convention, the principle of judicial independence
was observed in India.

The Government of India Act, 1935 effected a change in
this respect. The convention of judicial independence was
given a legal tenor. It was thus laid down that a Judge of the
High Court would hold office up to the age of sizty years. He,
however, could be removed earlier by His Majesty on the
ground of misbehaviour or of infirmity of mind or body, if the
Judicial Committee of the Privy Council, on a reference being
made to them by His Majesty, reported that the Judge ought to

-

1. This rule became established as a result of the Act of Settlement
enacted in England in 1701.
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be removed on any such ground. The Judges of the High Court
thus got a security of tenure in words as well as in essence.*

/. Since their inception the High Courts in India had to
contain one third of the Barrister Judges and one third of the
Civil Service Judges. This rule was specified in the Indian
High Courts Act, 1861 asalso in the Government of India Act,
1915. The rule was found to be inconvenient and so the
Government of India Act, 1935 dropped the rule fixing the
percentage of the various categories of Judges.

‘_{. The Indian public opinion did not view with favour
the appointment of the servicemen as Judges of the High Court.
In their earlier career, these persons acted as executive officers
and so they developed a pro-executive outlook. They could not
shed their bias in favour of the executive even when they were
called upon to act as Judges. In England, Judges are recruit-
ed from the Bar and no civil servant ever sitsas a Judge.
The Indianpublic, therefore, wanted that servicemen should
cease to be appointed as Judges of the High Courts. The
British Government, however, did not accept this view and
the civil servants continued to be appointed Judges even
after 1935.

A The Indian High Courts Act, 1861 had laid down that
the Chief Judge of the High Court should always be a Barrister.
After 1915, the Chief Justice had to be a Barrister or an Advo-
cate. No civil service Judge could ever be the Chief Justice of
a High Court. This was regarded as an enomaly and so the
Government of India Act, 1935 dropped this provision. There-
after, members of the civil service also became eligible for
the office of the Chief Justice.

/5 To settle the quarrels between the Supreme Court at
Calcutta, on the one hand, and the Government and the Com-
pany’s Courts, on the other, all revenue matters were excluded
from the purview of the Supreme Court by the Act of Settle-
ment of 17812 This was necessary to prevent the continued

1. Section, 220 (2).
2. See page 113.
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clash of jurisdictions between the two rival sets of Courts.
Similar restrictions had been incorporated in the constitution
of the other Supreme Courts whenever they were created.
Such a restriction was omitted from the High Courts Act of
1861. But, curiously enough, the Government of India Act,
1915, for no apparent reasons, re-imposed the same old restric-
tion on the jurisdiction of the three High Courts.? Section 106
(2) laid down : ‘The High Courts have not and may not exer-
cise any original jurisdiction in any matter concerning the
revenue...,’

Revenue matters were thus excluded from the original
. jurisdiction of the High Courts. Only the three High Courts
of Bengal, Bombay and Madras had original jurisdiction. The
result of the provision was that though these High Courts
might adjudicate a matter relating to revenue on their appellate
side, they could not do so on their original side. This was an
absurd anachronism which was again imported in 1915 after
it had been in suspension for over half a century. There was
no rhyme or reason in prohibiting the original side of the High
Courts from trying the revenue cases when they could do so
on the appellate side. The restriction had come to birth in
1781 when there was a conflict of jurisdictions between the
Sadar Adalat and the Supreme Court at Fort William. The
conflict, in course of time, utterly vanished and there was no
justification for preserving this antiguated fossil on the statute
book. The provision was anomalous and useless in the con-
text of the altered circumstances.

The Government of India Act, 1935, however, again failed
to remove this anachronism. It gave it a new lease of life
when in section 226 it enacted that no High Court should have
any original jurisdiction in any matter concerning the revenue. .

~/6. The High Courts were placed by the Act of 1933
under the administrative control of the Provincial Govern-
ments but adequate care was taken to safeguard their inde-
pendence. The Government of India Act, 1935 thus laid down

1. The High Courts at Calcutta, Madras and Bombay.
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that the expenses of a High Court would be charged 1o
the revenue of the Province. The Governor was to exercise
his individual judgment in assessing the expenditure of the
High Court and the Provincial Legislature was not authorised
to reduce or curtail the expenses of the High Court. The
Court was thus made immune from interference by the Local
Legislature or the Executive.

The Government of India Act, 1935 thus conferred a very
dignified status on the High Courts. Their independence was
adequately safeguarded and assured. The framers of the Act
had taken adequate care to see that the High Courts were in
a position to discharge their judicial functions without fear or
favour,

f—*‘

EAST PUNJAB, ASSAM AND ORISSA HIGH COURTS

As a result of the partition of the country, the High
Court of Lahore was Jost to India. To cater to the needs of
the State of East Punjab, a separate High Court was erected in
1947 prattically on the same lines as the erstwhile High Court
at Lahore,

The year 1948 saw the creation of two more High Courts,
one each in the States of Orissa and Assam. The respective
orders were issued by the Governor General.®

Each of the States of parts A and B has a distinct High
Court of its own. Some part C States have the Courts of
Judicial Commissioners (which have the status of a High Court)
Some part States, like Delhi and Coorg, fall under the jurisdic-
tion of the High Courts in the adjoining States.

Immediately before the establishment of these two High
Courts, the territories of* Assam and Orissa were under the
jurisdiction of the High Court at Calcutta and the High Court
at Patna respectively. The new High Courts were to exercise
the same jurisdiction as the High Courts of Calcutta and Patna
exercised in those territories previously.

1. The High Courts (Punjab) order, 1947.
2, The Assam H. C. order 1948, the Orissa H. C. Order 1948.
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With the establishment of the two High Courts in 1948,
each part A State came to have a separte High Court of its own,

THE HIGH COURTS UNDER THE NEW CONSTITUTION

The Constitution of the Republic of India makes a
number of provisions in relation to the High Courts in the
country. Some of the important ones are as follows :

1. There is to be a High Court for each State.

Each of the State of Parts A and B has a distinct High
Court of its own. Some Part C States have the Courts of the
Judicial Commissioners (which have the status of a High
Court). Some Part C States like Delhi and Coorg fall uuder
the jurisdiction of the High Courts in the adjoining States.
Art. 225 of the Constitution continues in force the juris-
diction of, and the law administered in, any existing High
Court subject to the provisions of the constitution. The tenor
of Art. 392 is also the same.

However, any restriction on the original jurisdiction of
any High Court with respect to any matter concerning revenue
ot concerning any act ordered or done in the collection thereof
which existed before the inauguration of the new Constitution,
has now been abolished. (Art. 225).

2. Each High Court is to bea court of record having
the power to punish for contempt of itself. (Art 21g)

3. The Judges-of a High Court are to be appointed by
the President after consulting the Chief Justice of India, the
Governor of the State to which the High Court belongs, and
the Chief Justice of the High Court to which the  appointment
is to be made. (Art. 217).

4. A person to be eligible for appointment to a High
Court as Judge must fulfil the following qualifications : (Att.

217).
(1) He must be a citizen of India;
(ii) He must have held a judicial office in India for at
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least ten years or must have been an advocate of a
High Court for at least ten years.

On a comparison of this provision with the correspond-
ing section 220(3) of the Government of India Act, 1935, which
prescribed the qualifications for this office formerly, it will be
noted that :

(1) The Barristers of the United Kingdom are not en-
titled ipso facto to be appointed to the High Court.
They can be so appointed only when they have been
practising in a High Court for at least ten years,

(ii) The period of judicial service which now qualifies a
person for appointment as a High Court Judge has
been raised. Previously it was only five years.
Now it is ten years.

(iii) The members of the civil service can be appointed as
Judges of a High Court only when they have held a
judicial office for at least ten years. Previously they
became eligible for this office after having held the
office of a District Judge for three years.

5. Many provisions have been made to render the High
Courts independent of the Executive and also to enable them
to discharge their judicial functions without fear or favour.
The Constitution prohibits discussion, in the Parliament or
the State Legislature, with respect to the conduct of any Judge
of a High Court in the discharge of his duties, except on a
motion in the Parliament for presenting an address to the
President praying for the removal of the Judge. (Arts. 121
and 211).t

r. In some Part C. States there are courts of the Judicial Commissioners.
Bhopal and Vindhya Pradesh had ope under '‘The Bhopal and
Vindhya Pradesh (Courts) Act r950’. The State of Coorg falls under
the jurisdiction of the Madras High Court. The State of Himachal
Pradesh came to have a court of the judicial Commissioner in 1948
under “The Himachal Pradesh (Court) order’, made by the Central
Government. In 1948 a Court of the Judicial Commissioner was
established in Kutch under ‘The Kutch (Courts) order 1948.

A Court of the Judicial Commissioner has the same status as a
High Court.
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The High Court Judges have been guaranteed a security
of tenure. They may hold their office till they reach the age
of sixty years. A Judge of a High Court cannot be removed
from his office except by an arder of the President passed after
an address by each House of Parliament, supported by a
majority of the total membership of that House and by a
majority of not less than two-thirds of the members of that
House and voting, has been presented to the President, in the
same session, for such removal on the ground of proved mis-
behaviour or incapacity. (Arts, 217 & 124(4).

The salaries to be paid to the Judges of the High Courts
have been specified in the second schedule of the Constitution.
They cannot be varied unless the Constitution is amended.

Besides the salary, a Judge of a High Court is entitled to
certain allowances and rights which may be varied by the
Parliament. The Constitution jforbids any change in the
allowances or rights to the disadvantage of a Judge during his
tenure of office. Security of tenure and financial security are
the two essential ingredients of an independent and efficient
judicial system. The new Constitution seeks to ensure both
these safeguards to the High Court Judges. (Art. 221).

The administrative expenses of a High Court are charged.
upon the Consolidated Fund of the State. [Art. 229(3)].

6. The Constitution effected certain chénges in the
jurisdiction of the High Courts. Firstly, the restriction on
the original jurisdiction of the High Courts in relation to
matters arising out of revenues was done away with.

Secondly, Article 226(1) has made a conspicuous innova-
tion by authorising every High Court to issue ‘directions,
orders or writs, including writs in the nature of habeas corpus
mandamus, prohibition, quo warranto and certiorari’ for the
enforcement of fundamental rights or for any other purpose.
This is a vémarkable enhancement in the powers of the High
Courts and the great importance of this provision becomes
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apparent as soon as it is viewed in the light of the circums-
tances existing immediately before the inauguration of the
new Constitution,

From the point of view of their writ issuing power
before the new Constitution, the High Courts could be put
into fwo groups. Group first consisted of all the High Courts
except those of Calcutta, Madras and Bombay. The High
Courts in Group I did not possess any authority to issue any
prerogative writ except an order in the nature of the writ of
habeas corpus under the provisions of section 491 of the Crimi~
nal Procedure Code of 1838.

The three High Courts of Calcutta, Madras and Bombay
constituted a group by themselves. These High Courts were
the Inheritors of, and the successors to the jurisdiction of
the Supreme Courts at Calcutta, Madras and Bombay respective-
ly. Certain provisions in the Charters of the Supreme Courts
gave them such jurisdiction and authority as the Justices of
the Court of King’s Bench Bad by Common Law in England.
The Court of King's Bench could issue the prerogative writs
and so the Supreme Courts in India could also issue the prero-
gative writs, Naturally, the three High Courts of Calcutta,
Madras and Bombay secured these powers and became en-
titled to issue the prerogative writs within the same ambit as
the Supreme Courts could have done.

But this ambit was obscure and vague. The most im-
portant question that often arose was whether these High
Courts could issue any prerogative writ outside the limits of
their ordinary original civil jurisdiction. The territorial extent
of the ordinary original civil jurisdiction of the Presidency
High Courts was limited to the boundaries of the presidency
towns as their predecessors, thie Supreme Courts, enjoyed
jurisdiction only within those limits. There was no difficulty
in the way of these High Courts being able to issue the prero-
" gative writs within the ambit of their ordinary civil jurisdiction.
But, the other question, regarding their capacity to issue the
writs beyond those limits, bristled with difficulties, In the
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beginning some opinions were expressed that the High Courts
could issue the writs even outside the limits of their ordinary
original civil jurisdiction. But in course of time it came to
be held by the High Courts as well as by the Privy
Council that their inherent power in this respect did not en-
title them to issue the writs beyond the limits of the presidency
towns. The basis for this view was simple. The High Courts
derived their authority from the Supreme Courts. The Supreme
Courts’ jurisdiction was limited territorially to presidency
towns. They could not issue a writ beyond those limits except
in special cases when the party to whom the writ was being
issued happened to be a British subject or a Company’s ser-
vant who was personally liable to the Courts’' jurisdiction.
The High Courts, therefore, could not issue a writ when the
Supreme Courts themselves could not have done so.

In the famous case of Ryots of Garabandho v Zemindar
of Parlakimedi!, the Judicial Committee of the Privy Council
held that the High Court of Madras could not issue certiorari
outside the limits of the Madra® town. Similarly in Hamid
Hasan v Banwari Lal® the Privy Council held that the High
Court at Calcutta was not entitled to issue quo warranto out-
side Calcutta

The three High Courts at Calcutta, Madras and Bombay,
therefore, could issue prerogative writs within the limits of
their ordinary original civil jurisdiction but not beyond. Their
jurisdiction to issue a writ of mandamus was defined by the
Specific Relief Act vide section 45 which authorised the three
High Courts to issue mandamus within the local limits of
their ordinary original civil juridiction to a public officer, 2
corporation or an inferior court of justice. Section 491 of
the Criminal Procedure Code defined more specifically their
power to issue orders in the nature of habeas corpus.

Section 50 of the Specific Relief Act prohibited all other
High Courts from issuing the writ of mandamus.

1. 70L A, 129
2. 351 C. W, N. 716.
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The position of the High Courts on the eve of the inangu-
ration of the new Constitution, from the point of view of autho-
rity to issue prerogative writs, could thus be summarised as
follows :

(1) The High Courts of Calcutta, Madras and Bombav
could issue the prerogative writs within the Incal
limits of the presidency town or rather within the
area of their ordinary original civil jurisdiction.
Thaough their appellate and extraordinary jurisdic-
tion extended beyond these limits, they could not
issue the writs in that area beyond the ordinary
riginal civil jurisdiction ;

(i) Under section 491 Criminal Procedure Code they
could issue habeas corpus beyond the local limits of
the ordi- nary original civil jurisdiction ;

{iii) Other High Court could not issue any prerogative
writ except the Habeas Corpus, authority for which
had been conferred on them by section 491 of the
Criminal Procedure Code.

In this way, the High Courts, before the new Consti-
tution, did not enjoy co-equal authority to issue writs,
Mainly on historical grounds, there were artificial and invidious
distinctions between them. The inhabitants of the presidency
towns enjoyed a privilege which their brethren outside the
presidency towns did not enjoy. The Constituent Assembly
of India did not like to maintain such an unreasonable dis-
tinction. Moreover, these prerogative writs were regarded as
being among the greatest safeguards that the British Judicial
System had designed for upholding the rights and liberties of
the people. It was, therefore, necessary to incorporate these
writs in the Constitution. The Constitution treated all the High
Courts alike by laying down a uniform policy. The intention
and policy, of the Constituent Assembly clearly was that the
High Court in every State should hold throughout its territorial
jurisdiction the position of the ‘aula regis’ or ‘custos morum’ as
the King’s Bench did throughout England. In order to imple-
ment this policy all the High Courts were authorised to issue the
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prerogative writs within the whole of their territorial jurisdiction.
This was indeed a fundamental change. The High Courts,
which did not have such a power before, got it under the new
Constitution. The three Presidency High Courts were autho-
rised to issue the writs not only within their ordinary original
civil jurisdiction but within the whole of their territorial
jurisdiction.

The language used in Article 226 of the Constitution is
of the widest possible significance. There is no restriction of
any kind on the writ issuing powers of the High Court to-day.
The High Court may issue an order, dirvection or a writ inclu-
ding writs in the nature of the habeas corpus, mandamus pro-
hibition, quo warranto and certiorari for any purpose. The power
entrusted to the High Court is a very large one. Itwill have
to be exercised according to established legal principles, which,
it is hoped, are bound to be laid down through the decisions of
the Supreme Court and the High Courts. There is no doubt
that this power would enable the High Courts to provide effec-
tive and quick remedy in cases of importance. It will be a real
safeguard for upholding the liberties, rights and freedoms of
the Indian people.

7. Article 227 is another very important provision which
greatly enhances the powers of the High Court. ‘Every High
Court shall have superintendence over all courts and iribunals
throughout the territories in relation to which it exercises jurisdic-
tion.” The powers of superintendence of the High Court do
not extend only to the Courts but also to all judicial or quasi-
judicial bodies within its territorial limits. The word ‘tribu-
nal’ means person or a body, other than a court, set up by the
State for deciding rights between contending parties in accor-
dance with rules having the force of law and, doing so, not by
way of taking executive action but of determining a question,
All agencies whether Courts or not, performing the duty of
deciding disputed questions of right between parties, on behalf
of and under the sanction of the State and, in accordance with
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the State made laws, are placed under the contral of the
High Courts.!

Even if the judgment or order of the Court or tribunal
functioning within the territorial limits of jurisdiction of the
High Court is made final by statute and even if the Court or
tribunal is not itself subject to the appellate jurisdiction of the
High Court, its judgments and orders may be interfered with
by the High Court in the exercise of its powers of superinten-
dence. The powers of the High Court extend to both judicial
as well as administrative matters.

The powers of superintendence being very wide are
to be exercised by the High Courts sparingly and with caution.
They have a discretion in the matter. It is an extraordinary
and special kind of power. For ordinary cases the normal
remedies under the municipal laws are available and it is only
reasonable to suppose that Article 227 leaves this field un-

. touched and does not abrogate it. So, in cases, where the
normal judicial procedure affords an adequate remedy, the
High Court would not invoke its powers under 227. Qnly,
therefore, where grave injustice has occurred or is likely to
occur by reason of some mistake committed by the Court or
tribunal and the municipal law provides no adequate remedy,
the High Courts are entitled—and indeed bound—to intervene
under Article 227 and correct the mistake and grant appro-
priate relief.* Where again, gross violation of some statutory
provision has been made by the tribunal and against such
violation the law does not provide any adequate remedy), the
High Courts would interfere in appropriate cases.

Though the exact principles on which the High Courts
will act in discharge of their authority under Article 227 have
not yet been wery clearly laid down, and though at the present
moment there is a great variation of judicial opinion in this
respect, vet, it may be said generally that the High Courts
would interfere where justice clearly demands interference, and

1. Haripada v. Anant 56 c. W, n, 124,
2. ibid
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where there is no other way of securing justice. The High
Courts by virtue of their power of superintendence would see
that the courts do what their duty requires them to do, that
they do it in a legal manner and that they keep within the
bounds of their jurisdiction. The High Courts would interfere
in case of dereliction of duty, obvious miscarriage of justice or
absence, where there has been a gross excess or abuse of
jurisdiction by courts and tribunals.

Undoubtedly, the Constitution confers very significant
powers on the High Courts by which they would be enabled
to promote even-handed and impartial justicee. The High
Courts may take prompt action when there has been some
miscarriage of justice. They have also secured very effective
powers to safeguard the individual's legal rights and liberties.
The High Courts thus occupy a high position of respect, dig-
nity and authority in the judicial system of India.
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CHAPTER XVII

APPEALS TO THE PRIVY COUNCIL—THE FEDERAL
COURT—THE SUPREME COURT

BASIS OF THE PRIVY COUNCIL'S JURISDICTION

After the Norman conquest of England, the King in
Council came to be regarded as the Court of the last resort
throughout his realm in case of default of justice in the lower
courts. The King was regarded as the fountain of justice
throughout his dominions and exercised jurisdiction in his
Council which acted in an advisory capacity to the Crown.
In course of time, this supreme judicial authority to correct
the errors in law of the lower courts, so far as it related to
England, came to be exercised by the King in Parliament,
which came to mean the House of Lords. The House of
Lords, became the final Court of Appeal in relation to the
Courts of England: For the British Dominions beyond Eng-
land, the judicial powers in the last resort as the ultimate
Court of Appeal, however, continued to be exercised by the
King in Council. Initially very minor, in course of time—as
the great Colonies and plantations were founded from the
17th century onwards—the judicial functions of the King in
Council or the Privy Council assumed a capital importance.
The Privy Council—or as it later came to be known, the
Judicial Committee of the Privy Council—acted as the highest
Court of Appeal from the Courts in India for a very long time,
and as such this institution occupies a unique place in the
Indian Legal History.

The jurisdiction of the King in Council to entertain
appeals from the Courts in the King’s Dominions is based,
basically, on the Royal Prerogative of the Sovereign as the
fountain of justice. This prerogative was described long ago
in Reg. v. Bertrand' as ‘the inherent prevogative right and, on
all proper occasions, the duty of the Queen in Council to
exercise an appellate jurisdiction with a view not only to ensure,

1. L.R.1 P, C. 520.
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as far as may be, the due administration of justice in the
individual case but also to preserve the due course of procedure
generally’.

In early days it was to the King that any subject, who
had failed to get justice in the King’s ordinary Court, brought
his petition for redress. As time went on, such petitions, in
relation to the causes dealt with in the English Courts, came
to be brought before the King in Parliament, and thus origi-
nated the modern judicial functions of the House of Lords.
From the Courts in the overseas Dominions, however, the
petitions continued to go to the King in Council. It was
recognised from the very outset of colonial development that
the subject had a right to appeal to the King in Council to
seek redress for defects or miscarriage of justice perpetrated
in the overseas courts. The King enjoyed a prerogative right
to hear appeals from any Colonial Court. It was this consti~
tutional principle which lay at the basis of the exercise of appel-
late jurisdiction by the Privy Council from the Courts overseas.

The practice of invoking the exercise of the Royal Prero-
gative by way of appeal from any Court in His Majesty’s
Dominions, in its origin, depended on a mere petitory appeal
to the Sovereign as the fountain of justice for protection against
an unjust administration of justice and law. To begin with,
petition to the King in Council, was taken into consideration
only as a matter of grace. It was within the discretion of the
King in Council to grant or refuse leave to appeal. With the
settlement of Canada and the creation of the Indian Empire,
however, it usually became the practice to make provisions
allowing appeals to the King in Council under certain circums-
tances from the Courts there. The former petitory appeal
thus ripened into a privilege for the King’s subjects. Appeals
made under these provisions came to be designated as
‘Appeals as of Right’. These Provisions, however, did not
exhaust the whole of the Royal Prerogative. Appeals could
still be brought before the King’s Council with special permis-

sion, even though they did not fulfil the provisions expressly
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made in that behalf. These Appeals came to he designated as
*Appeals by special leavz.*

RIGHT OF APPEAL FROM INDIA

The first occasion, when a right to appeal to the King
in Council from the judgments, decrees of the Courtsin
India was granted, was in 1726. The Judicial Charter issued
then to the Company by George I to establish three Mayors’
Courts, in the three presidency towns of Calcutta, Bombay
and Madras® granted a right of appeal to the Sovereign in
Council from the judgments of these Courts. Appeals from
the Mayor’'s Court, in the first instance, lay to the Governor
and Council of the Presidency. The decisiors of the Gaver-
nor and Council were to be final in all those cases where the
value of the subject matler involved did not exceed 1oco
pagodas. In all other cases, a further appeal from the
Governor and Council to the King in Council was allowed.?

The Mayor’s Court at Calcutta gave place to the Supreme
Court of Judicature in 1774. The Regulating Act reserved a
right of appeal to His Majesty in Council from the judgments
of the Supreme Court, the 18th section of the Act enacting
that any person thinking himself aggrieved by any judgment
or determination of the Supreme Court of Judicature at Ben-
gal, should and might appeal from such judgment or deter-
mination to His Majesty in Council, ‘within such time, in
such manner and in such cases, and on such security, as His
Majesty, in his said Charter, shall judge proper and reasonable
to be appointed and prescribed’.

(1) Appeals as of Right, lying under the conditions prescribed
in this behalf by the Royal Charter, or the Local Legislature of
the Dominion, Settlement or the Colony.

(2) Appeals by special leave of the King in Council in cases
lying cutside the conditions or hmltguqns that were prescribed.
These were appeals in virtue of the King's prerogative.

2. See page 38
3. See page 38
4- See page 76
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The Charter of Justice establishing the Supreme Court
of Judicature at Fort William, by 3oth clause made provisions
subject to which the suitors could exercise the Right of Appeal
to the Sovereign in Council in civil cases. The party wishing
to appeal had to present a petition to the Supreme Court
praying for leave to appeal to His Majesty in the Privy Coun-
cil. The Supreme Court was directed not to allow any such
appeal unless the petition for that purpose was preferred before
it within six months from the day of pronouncing the judg-
ment, and unless the value of the subject matter in dispute ‘shall
exceed the sum of one thousand pagodas’™.

By 32nd clause of the Charter, the Supreme Court was
{0 have full and absolute power and authority to allow or deny
appeal in all matters of criminal causes whatsoever, and to
‘regulate the terms, upon which such appeals shall be allowed,
in such cases in which the said Supreme Court of Judicature,
at Fort William in Bengal, may think fit to allow such
appeals’.

Apart from these provisions, the Sovereign in Council
reserved to himself, full power and authority, ‘upon the humble
petition of any persons aggrieved by a judgment, decree or
decretal ot other order or rule of the said Supreme Court of
Judicature at Fort William in Bengal, to refuse or admit his,
her, or their appeal therefrom, upon such terms, and under
such limitations, restrictions and regulations, as we or they
shall think fit, and to reform, correct or vary such judgment,
decree or orders as to us or them shall seem meet’. This
provision reserved to the Sovereign in Council authority to
grant special leave to appeal in those cases which did not fall
within the above mentioned provisions, and where, therefore,
no appeal could lie as a matter of right.

The Mayors’ Courts at Madras and Bombay gave place
to the Recorders’ Courts in 1797. Provisions analogous to
those prevailing at Calcutta were made for regulating appeals
from the Recorders’ Courts to the King in Council.

1. See page—382
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In 1800, the Recorder’s Court at Madras gave place to
the Supreme Court of Judicature. The Charter of the Coust
provided for a right of appeal to the King in Council. The
provisions regulating such appeals were similar to those con-
tained in the Charter of the Supreme Court at Fort William.
An appeal could be allowed only when the value of the subject
matter exceeded rooo pagodas.

The Recorder’s Court at Bombay gave place to the
Supreme Court in 1823. The Charter of that Court again
provided for a right of appeal to the Sovereign in Council,
practically on the same terms as in the case of the Supreme
Court at Calcutta, the only difference, however, being that in
case of Bombay the value of the subject matter involved in the
dispute was to exceed 3000 Bombay rupees, insiead of 1000
pagodas. Like Bengal, both the Charters of Madras and
Bombay, reserved to the Sovereign in Council a right upon the
petition of any person aggrieved by any decision of the Supreme
Courts, to refuse or admit the appeal, and to reform, correct,
or vary such decision according to the Royal pleasure.

In this way, appeals from the three Supreme Courts of
Judicature in India could go to the King in Council more or
less under similar conditions.

APPEALS FR(:;-‘M THE COMPANY'S COURTS

Apart from the Supreme Court, there used to be the
Sadar Diwani Adalat in Bengal. As Company's Court, it used
to hear appeals in civil causes from the Company’s Courts in
the mofussil of Bengal, Bihar and Orissa. It was composed
of the Governor General and members of the Council as
Judges. In the beginning, the decisions of this Court were
final. In 1781, however, the Act of Settlement enhanced its
status by constituting it into a Court of Record to hear and
decide all pleas and appeals from the Diwani Adalats of the
Company. A right of appeal from the decisions of the Sadar
Adalat to the Sovereign in Council was also provided for, in civil
suits only, where the value of the subject matter in dispute
exceeded £ soo0.
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The Act of Settlement, besides prescribing the monetary
limit beyond which only appeals from the Court of Sadar
Diwani Adalat could go, had not prescribed any further rules
to regulate such appeals, It was thought to be requisite to
establish such rules, as well for the guidance and information
of the parties who might be desirous to appeal from the decrees
of the Sadar Diwani Adalat to the King in Council, as also for
the guidance of the Sadar Court itself in receiving and for-
warding the appeals presented to them under the authority of
the Act of 1781. With this in view, the Governor General in
Council enacted Regulation XVI of 1797, to lay down certain
rules to govern appeals to the Privy Council. The Regulation
laid down that the petition of appeal was to be presented to the
Sadar Diwani Adalat, within six months from the date on
which the judgment appealed against had been delivered. The
value of the subject matter was to be £ 5000 or above, exclu-
sive of costs of suit. The value of the £ sterling was to be
computed at the rate of 10 current rupees, The appealable
monetary limit, therefore, was to be Rs. 50,000 or above,
Nothing in the Regulation was to be understood to bar the full
and unqualified exercise of His Majesty's pleasure upon all
appeals to him from the decisions of the S8adar Diwani Adalat,

‘either in rejecting any he may consider inadmissible under thé
statute respecting such appeals, or in receiving any he may
judge admissible, notwithstanding the provisions made in this
Regulation.’

In 1802, the Sadar Diwani Adalat came to be established
in Madras also. The Adalat was to consist of the Governor
and Council. From its decisions in civil suits of the value of
45,000 rupees and upwards an appeal lay to the (Governor
General in Council at Calcutta. In 1818 the Governor
General in Council relinquished the authority to hear appeals
from the Sadar Diwani Adalat at Madras. Provisions were
then made for the appeals from the Madras Sadar Diwani
Adalat to go to the King in Council, and rules similar to those
contained in the Bengal Regulation 16 of 1797 were framed for
the conduct of such appeals. These rules were published by
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the Madras Regulation VIII of 1818, The one peculiar feature
of this Regulation was the absence of any restriction as tn the
appealable amount. Accordingly, in many cases, the uppeals
from the Madras Sadar Adalat were for sums below £ soco0.

In the case of Bombay the right of appeal was allowed as
early as 1812. A Regulation passed in that year enacted the
rules for regulating appeals from the Bombay Court of Sadar
Diwani Adalat to His Majesty in Council, in suits of the value
of £ 5000, exclusive of costs. The Regulation of 1812, however,
was modified by Regulation V of 1818 of the Bombay Code.
The latter Regulation provided for the reception and trans-
mission of appeals from the Court of Sadar Diwani Adalat to
His Majesty in Council. Certain rules for this purpose, mainly
similar to those made at Beangal, were enacted. One conspi-
cuous omission in these rules was the absence of an appealable
amount for the purpose of appeals to the King in Council. In
the year 1827, the new Code of Bombay Regulations, known as
the Elphinstone Code—came into force. The Code laid down
fresh provisions for appeals from the judgments of the Sadar
Diwani Adalat. These provisions, in effect, were the same as
those already in force. Again, the restriction as to value of the
subject matter in dispute beyond which only such appeals were
to be allowed, was most unaccountably omitted. From 1818,
there was no restriction in this respect, and the result was that
a large number of appeals were forwarded to His Majesty in
Council from Bombay, involving trivial amounts and this
became a source of great inconvenience, grievance and hardship
to the respandents.

In all the Presidencies the respective Regulations had
reserved the Sovereign’s right to reject or receive all appeals,
notwithstanding any provisions contained in these Regulations.
In this way, there were two kinds of appeals {from the Courts of
Sadar Diwani Adalat in the three Presidencies : Appeals to the
Privy Council as a matter of right, when conditions laid down
in the Regulations were fulfilled; Appeals to the Privy Council
by its special leave in all other cases.
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FATE OF EARLY APPEALS

To start with, the Indians could not make much use of
the provisions for appeals to the King in Council. They were
ignorant of the steps necessary to be taken to bring an appeal
before the Privy Council. The Indians had very slight inter-
course with the Europeans and so they could not profitably or
extensively apply the enactments relating to appeals.?

The appellants from the decisions of the Supreme Courts,
however, did not labour under any of these disadvantages or
handicaps. In the case of the Supreme Courts, rules for
appeals to His Majesty in Council had been laid down in their
Charters of Justice. The Courts themselves had made some
additional rules and orders in this behalf, Persons coming to
the Supreme Courts in quest of justice usually were in the
habit of close intercourse with the Europeans. From the very
first, the Supreme Courts were looked upon as the off-shoots
of the Courts in England. The suits in them were carried on
by the English Counsels and Attornies. The proceedings and
the procedure of these Courts resembled those in England. It
was thus very easy for a suitor in the Supreme Court to appeal
to the King in Council and pursue the appeal in England. An
Attorney, who helped him in pursuing his suit at the Supreme
Court in India, would appoint a solicitor in England in case of
appeal, and under his management the appeal before the
Sovereign in Council could be conducted. On the other hand,
both the suitors and practitioners in the Courts of the Com-
pany, were very little acquainted with the mode and
manner and procedure of conducting appeals in England.
The suitors in the Company’'s Courts were mostly native
residents in- the interior of the country, and though persons of
rank and wealth, they had very little intercourse with the
Europeans. They were conversant, if at all, only with. their
own respective personal laws and the Regulations enacted by
the Gevernment of the Company. These persons had no
idea of the constitution, laws and procedure of the English

1. Morley’s Digest, 1, exxii.
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Courts, With the result that either they shrank from the
attempt to go in appeal to His Majesty in Council, or, out of
total ignorance regarding the requisite steps to be taken to
pursue the appeals, failed to continue the-proceedings. In all
cases of appeal from the Supreme Court, papers were obtained
by the Attorney who conducted the case in India, and
forwarded by him to an agent in England. The Attorney of
the Supreme Court was thus a connecting link between the
appellant and the Privy Council. No such connecting link
existed in the case of appellants from the Sadar Diwani
Adalats. The transcript records were prepared by the Govern-
ment and transmitted to England, The vakeels who helped
the parties in India were of no further use in case of appeals to
the King in Council. They did not know the steps that were
necessary to be taken. In consequence, the appeals stood
still. The parties in India, on their own part, having con-
formed strictly to the Regulations regulating the procedure for
making appeals to the Privy Council, and after the necessary
papers had been transmitted to England, thought that decision
would come from England in due course of time, without any-
thing else being done by them. They thought that the Court
of the Sovereign in Council would take the case into considera-
tion and return the decision there on, without their doing
anything else in the matter.

Such expectations were aroused in the minds of the
Indians by the practice obtaining in cases of appeals from the
Madras Sadar Diwani Adalat to the Governor General in
Council at Calcutta. As noted earlier, up to the year 1818,
appeals from the Madras Sadar Adalat lay to the Govecnor
General in Council at Calcutta. According to the procedure,
when documents, properly attested were sent to Calcutta, the
decree was in due course of time received at Madras, con-
firming, rteversing or varying the decree of the Adalat,
without the parties being required to do anything further in
this behalf. Accordingly, when appeals were transmitted to
England, the parties patiently waited for the decision at the
hands of the: Privy Council, but invain. The procedure in
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England, however, was different from what the Governor
General in Council had actually followed. Parties waited for
long, and no decision arrived in India. In many cases the
property in dispute was eaten up by private or public debts.
The litigants were ruined and impoverished. The ignorance
of the procedure made the right of appeal from Sadar Courts
in India to the King in Council a source of harm instead of
good. The Parties at the time of transmitting appeals to Eng-
land had to make deposits. Tired of waiting for long, the
parties compromised their disputes, But even then their
deposits were not released by the Courts holding them, because
the Courts had no knowledge of the action taken in England by
the Privy Council, and so they could not possibly release the
deposit money.

From the vear 1773—when for the first time right of
appeal from the Supreme Court at Calcutta to the Privy
Council was made available—till the year 1833—when by a
Statute of the British Parliament, the constitution of the
Privy Council came to be modified—about fifly appeals
in all had been instituted with the Privy Council from the
Indian Courts. The first appeal had been filed in 1799. A
majority of appeals were from the Supreme Courts. Appeals
from Sadar Diwani Adalats were very small in number.

About the year 1826, Sir Alexander Johnston, while
engaged in some antiquarian researches, discovered that a
large number of cases involving important questions of
law had been in appeal from the Courts in India before the
Privy Council for a great many years, and that they had
not been heard because of the ignorance of the parties as
to the proceedings necessary to be taken in England to pursue
those appeals. The records of these appeals had therefore
been adorning the [umber room. To redeem this state of
affairs, the Court of Directors in England made an application
to the Privy Council seeking its permission to bring forward
these appeals on behalf of the suitors. The transcripts of the
unpursued appeals, accumulating in the Privy Council Office,
were sent to the East India House, for the purpose of being
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examined. The Solicitor of the East India Company prepared
report, stating the cause of action, the names of the parties,
the amount sued for, and all other requisite particulars respec-
ting each appeal. The report was forwarded to the Board of
Control for the purpose of being laid before the Privy Council.

On an examination, the report revealed that the earliest
appeal was from Bengal, from a decision pronounced in
the year 1799. In all twenty-one appeals were pending
from Bengal, ten from Madras, and seventeen from Bombay.
None of the appeals from Bombay and Madras was of an
earlier date than the year 1818,

The Court of Directors, having thus' taken the first step
in the right direction towards remedying the failure of justice,
consulted several learned persons as to the best means of
pursuing the appeals before the Privy Council. Accordingly,
in 1832 the Board of Control requested Sir James Mackintosh,
Sir Edward Hyde East, and Sir Alexander Johnston to suggest
the best course to be adopted in order to cause all the old
appeals to be put in train for decision. Mr. Richard Clarke,
formerly of the Madras Civil Service, was engaged. to arrange
all the papers connected with the various appeals.

RE-ORGANISATION OF THE PRIVY COUNCIL

The attention of the British Parliament, in the mean-
time, had been called to the subject of reorganisation of the
Privy Council itself. With the growth of the Empire, the
business coming before the Privy Council naturally increased.
There were many complaints of the way the Privy Council
conducted its judicial work. The Privy Council used to do
its work by means of a system of committees. One such com-
mittee was that for ‘trade and foreign plantations.” It was to
this committee that the business of hearing appeals was assigned.
The hearings were usually before a sub-committee of five or six
persons. The committee which heard appeals had no
permanent existence but was collected together from time to
time to deal with a batch of petitions. Usually the committee
consisted of persons who had little acquaintance with the law.
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If possible, a legal privy councillor was put on the committee—

the Master of the Rolls often sat in the committee at the close
of the eighteenth century. Moreover, all the members had

other important work to do. They bad not time enough to
devote to the judicial work. Often the most important appeals
were disposed of with the most indecent haste. According to-
Keith, in many cases issues were dealt with rather from the
point of general expediency than of strict law.

In 1828, Lord Brougham had occasion to comment on the
state of the hearing of appeals by the Privy Council and on
the extent and importance of its jurisdiction in the following’
words in his famous speech on the law reform in England.

‘They determine not only upon questions of colonial law
in plantation cases, but also sit as Judges, in the last resort, of
all prize causes. And they hear and decide upon all our
plantation appeals. They are thus made the supreme Judges,
in the last resort, over every one of our foreign settlements,
whether situated in those immense territories which you
possess in the East, where you and a trading Company rule
together over not less than 70,000,000 of subjects—or estab-"
lished among those rich and populous islands which stud the”
Indian Ocean end form the Great Eastern Atchipelago—or
have their stations in those lands, patt lying within the tropics,
part stretching towards the pole, peopled by various castes,
differing widely in habits, still more widely in privileges, great
in numbers, abounding in wealth, extremely unsettled in their
notions of right, and excessively litigious, as all the children
of the new world are supposed to be, both from their physical
and political constitution. All this immense jurisdiction over
the rights of property and person, aver rights political and
legal, and over all the questions growing out of so vast and’
varied a province, is exercised by the Privy Council unaided
and alone. It is obvious that, from the mere distance of those
colonies and the immense variety of matters arising in them,
foreign to our habits and beyond the scope of our knowledge,
any judicial tribunal in this country must of necessity be an
extremely inadequate Court of Review. But what adds’
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incredibly to the difficulty is that hardly any two of the
colonies can be named which have the same law ; and, in the
greater number, the law is wholly unlike our own. Insome
settlements it is the Dutch law, in others the Spanish, in others
the French, in others the Danish. In our Eastern Possessions
these variations are, if possible, greater ;—while one territory
is swayed by the Mahommedan law, another is ruled by Hindu
law ; and this, again, in some of our possessions is qualified or
superseded by the law of the Budha ; the English jurisprudence
being confined to the handful of British settlers and the
inhabitants of the three Presidencies.’

The constitution of the Privy Council, at the time was
hardly suited to its exercising such a vast and varied jurisdiction.
In 1830, Lord Brougham himself became the Lord Chancellor
and he decided to introduce a Bill on the subject of the con-
stitution of the Privy Council. The Act, 3 & 4 William 1V,
¢. 41, was passed on 14th August, 1833, ‘for the better adminis-
tration of justice in His Majesty’s Privy Council.” This impor-
tant Act constituted a committee of the Privy Coungil to be
known as the ‘Judicial Committee’. This Committee was to
consist of the President of the Privy Council, Lord High
Chancellor and other Privy Councillors holding high judicial
offices in the country like the Lord Chief Justice or Judge of
the Court of King's Bench, Master of the Rolls, Vice-Chan-
cellor, Chief Justice or Judge of the Common Pleas, Chief
Baron or Baron of the Court of Exchequer etc. etc. The
Cirown was to have the power to appoint two other Privy
Councillors as the members of the Judicial Committee.

Under the Act of 1833 the Judicial Committee took
on the aspect of an ordinary court of justice. The Act con-
tained provisions regulating its procedure, cost of appeals, and
such other sundry items. The grounds of every decision were
to be read in the open court. But some traces of the fact . that
the Judicial Committee was in theory a committee of the Privy
Council—an executive body—were left even after the Act of

1833.
Thus the entire appellate jurisdiction of the Sovereign
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in Council was henceforth to be exercised solely by the Judi-
cial Committee, which was constituted into an efficient instru-
ment to discharge the vast responsibility.

INDIAN APPEALS UNDER THE ACT OF 1833

The Act of 1833 dealt with the question of the Indian
appeals in a specific manner. The 22nd section of the Act
provided that as various appeals had been admitted by the
Courts of Sadar Diwani Adalat at the three presidencies, and the
transcripts of the proceedings had been from time to time
transmitted to the Privy Council Office, but the suitors had not
taken the necessary measures to bring on the same to a hearing,
His Majesty in Council might direct the East India Company to
bring appeals from the Sadar Diwani Adalats of three presiden-
cles to a hearing, and to appoint Agents and Counsels for the
different parties in such appeals, and make such orders for the
security and payment of costs as His Majesty in Council should
think fit. Such appeals were to be heard and reported to
His Majesty in Council, and determined in the same manner,
and the decrees of His Majesty in Council were to have the
same lorce and effect as though the same had been brought
lo a hearing by the direction of the parties appealing in the
usual course of proceeding.

The 24th section empowered His Majesty in Council
to make rules and orders for regulating the mode, form and
time of appeal to be made from the decisions of the Sadar
Diwani Adalats, and any other Courts of Judicature in India,
and for the prevention of delays in making or hearing of such
appeals, and as to the expenses and amount of the property
in respect of which the appeal might be made,

By the 3oth section it was enacted that two members of
the Privy Council, who should have held the office of the
Judge in the East Indies or any of His Majesty’s dominions
beyond the Seas, might attend the sittings of Judicial Com-
mittee of the Privy Council as Assessors, but without votes,
at a salary of £400 a year.
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DISPOSAL OF PENDING APPEALS

To provide for the disposal of the appeals from India which
were pending before the Privy Council in the absence of any
proceedings having been taken by the parties, three Orders
in Council were made in the year 1833 under the 24th section
of the Act of that year.

The first Order in Council, dated 4th December, ordered
that the East India Company should bring to a hearing before
the Judicial Committee of the Privy Council all cases of
appeal mentioned in the list appended to the said order, the
same being appeals from the Courts of Sadar Diwani Adalat in
the East Indies, in which no proceedings had been taken in
Fngland, on either side, for two years-subsequent to the ad-
mission of the said appeals respectively. The list contained
eighteen cases from Bengal, ten from Madras, and fifteen {rom
Bombay.

The second Order in Council, dated the 18th November,
gave further directions in pursuance of the Act of 1833. The
Fast India Company was ordered to appoint Agents and Coun-
sels, when necessary, for the different parties in appeals to
His Majesty in Council, pending and mentioned in the said
list, to transact and do all things as had been usual for Agents
and Counsels for parties in appeals to His Majesty in Council,
from the Colonies or plantations abroad.

The third Order in Council of the same date directed
that the Company should be entitled to demand payment of
their reasonable costs of bringing appeals to hearing by virtue
of the said Act, to such an amount and from such parties,
and should have such lien for the said costs upon all monies,
lands, goods and properties whatsoever and upon all deposits
which might have been made and all securities given in respect
of such appeals as the Judicial Committee of the Privy Council
should direct.

Hitherto, appeals to the Judicial Committee of the Privy
Council could be made from the Courts of Sadar Diwani Adalat
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in cases involving a subject matter valued over £5000, and from
the Supreme Courts in cases valued over 1ooo pagodas. There
was thus a great disparity of circumstances under which
appeals from the two sets of Courts lay to the Privy Council.
This anomaly was done away with by an Order in Council,
dated the 1oth April, 1838, enacted in pursuance of the Act
of 1833- The Order provided that after the 3i1st day of
December, 1838 no appeals to Her Majesty in Council should
be allowed by any of the Supreme Courts of fudicature in
India, or by any of the Courts of Sadar Diwani Adalat, unless
the petition for that purpose was presented within six months
from the day of the date of judgment, decree or order com-
plained of and unless the value of the subject matter in dispute
in such appeals should amount to the sum of ten thousand of the
Company’s rupees at leasi; and that ‘from and after the said
31st day of December next, the limitation of £5000 sterling
heretofore existing in respect of appeals from the presidency
of Fort William in Bengal shall wholly cease and determine.’
The Order in Council {urther provided that nothing contained
therein should extend or in any way be construed to extend,
diminish or derogate from, the undoubted power and
authority of Her Majesty in Council upon the petition at any
time of any party aggrieved by any judgment, decree or
decretal order of any of the Courts, to admit an appeal there-
from upon such other terms, and subject to such limitations,
as Her Majesty ‘shall in any such special case think fit to
prescribe.’

FURTHER REGULATIONS OF THE PARLIAMENT

In July 1843, the British Parliament passed an Act 1o
make further Regulations for facilitating the hearing of appeals
by the Judicial Committee of the Privy Council. This Act
provided that appeals might be heard by not less than three
members of the Judicial Committee.

The next important provision made by the British Parlia-
ment to regulate the Indian appeajs to the Judicial Committee
was in 1845, when an Act was passed to amend the previous
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Act of 1833. The appeals to His Majesty in Council from
the Courts of the Sadar Diwani Adalat at the several presi-
dencies of Calcutta, Madras and Bombay which had been
pending due to the suitors, on account of their ignorance, not
having taken the necessary measures to bring them to a
hearing, were by now disposed of, because the East India Com-
pany brought such cases to a hearing under the Act of 1833.
It was, therefore, thought to be necessary to deprive the
East India Company of the power of conducting the appeals
after first January, 1846 so as to leave the appellants in India
free to conduct their appeals by appointing their own Agents and
Counsels in England for the purpose. The Act of 1843 had
been enacted to achieve this object. It laid down that the
provisions of the Act of 1833 should not be applied to the
case of an appeal from the Courts of Sadar Diwani Adalats
after the first day of January, 1846. Such appeals were to
be managed by the parties themselves. The Act further
laid down that appeals from the Courts of Sadar Diwani
Adalat after the first day of January 1846 should be considered
as abandoned and withdrawn by consent of parties, unless
some proceedings were taken in England by one of the parties
within two years after the registration of the appeal in the
Privy Council’s Office.

The provisions of this Act continued to govern appeals
from India. In all appeals filed after the 1st day of January,
1846, the management was taken out of the Company's hands
and was vested in the respective parties themselves.

HIGH COURTS—APPEALS TO THE PRIVY COUNCIL

In 1861, however, a major change in the judicial institu-
tions in India occurred with the creation of the three High
Courts in the three presidencies of Madras, Caleutta and
Bombay as a result of the amalgamation of the Supreme
Courts of Judicature, the Courts of the Sadar Diwani Adalat
and Sadar Nizamat Adalat. The Charters of Justice consti-
tuting the three High Courts defined the circumstances under
which appeals from them could be made to the Judicial Com-
mittee of the Privy Council. An appeal might' be made to

375



OUTLINES OF INDIAN LEGAL HISTORY

the Privy Council in any matter not being of criminal jurisdic-.
tion from any final judgment, decree, or order of the High
Court, if either the value of the subject matter was not less
than Rs. 10,000, or the High Court declared that ‘the case was
a fit one for appeal’ to the King in Council.

An appeal could lie to the Privy Council from any
judgment of the High Court, made in exercise of its original
jurisdicfion, or in any crimrinal case where a point of law had
been reserved for its opinion by another court of original
jurisdiction, when the High Court declared that the case was
a fit one for appeal,

In course of time many more High Courts were
established in India, Appeals to the King in Council from
these High Courts lay substantially on the same grounds
as mentioned above. ’

The Civil Procedure Code!, enacted subsequentily, also
fixed at Rs. 10,000 the appeallable amount in a civil case.
Below that amount, appeals could be heard by the Judicial
Committee with its own special permission or when the High
Court certified that the case was a fit one for appeal.

The Criminal Procedure Code did not contain any pro-
visions regarding appeals to the Privy Council from the judg-
ments of the High Courts in criminal cases. Under the
provisions contained in the various Charters, and noted above,
such appeals lay only from a judgment of the High Court in its
original criminal jurisdiction, or on a point of law reserved
for the High Couct where the High Court declared 1t fit for
appeal,

The above-mentioned provisions regulated appeals to
the Privy Council from the High Courts ‘as of right’. They
did not in any way bar, aborgate or curtail the full and un-
qualified exercise of His Majesty’s pleasure in receiving or
rejecting appeals to His Majesty in Council, both in civil and

criminal cases. The King in Council could grant a special

1. Sections 109-112 C. P. C,
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leave to appeal in cases not falling within the above provisions.
This was in the exercise of the King's prerogative which was
left untouched by these Acts’or Statutes.

COMPOSITION OF THE PRIVY COUNCIL

The constitution of the Judicial Committee of the Privy
Council as settled by the Parliament in 1833, underwent
certain changes in course of time. The tenor of these
changes was twofold: firstly, the legal element in the Com-
mittee was strengthened, so much so that after 1876 the
Lovrds of Appeal in the ordinary who used to sit in the House
of Lords for hearing appeals from the Courts of England,
also formed the nucleus of the Judicial Committee. In a way
the composition of the Judicial Committee became identical
with that of the House of Lords. Secondly, the Judges of the
Dominions like Canada, Australia and South Africa came to
have some representation on the Committee,

The Act of 1833 had provided for the appointment of
+wo retired Indian Judges as Assessors to the Judicial Com-
mittee. They were to attend the sittings of the Privy Couneil,
but did not have any right to vote. This provision was very
helpful in bringing an amount of knowledge and experience to
bear upon most of the questions arising in the Indian appeals,
which could not by any other means have been rendered so
readily available. Some appointments were made under this
provision from amongst the retired Judges of the Supreme
Courts. Retired Judges of the Sadar Diwani Adalats in India
were not, however, appointed to sit as Assessors in Indian
appeal cases. This arrangement had some drawbacks. The
Company’s Courts dealt with cases relating to revenue and the
Regulations of the Government. The subject matter of appeals
in such ceses was as foreign to the Assessors as to other mem
bers of the Judicial Committee, for they had not much to do
with such questions while sitting on the Supreme Courts.
Only persons connected with the Company’s Chief Courts
could remove the doubts and difficulties by which such ques-
tions were usually surrounded.
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However, the provision of Assessors was not of much
efficacy. For long intervals these appointments were left
vacant. The position improved only in 1908, when by the
Appellate Jurisdiction Act it was laid down that ‘if any person
being or having been Chief Justice or Judge of any High Court
in British India is a member of His Majesty’s Privy Council,
he shall, if His Majesty so directs, be a member of the Judicial
Committee’. The number of persons being members of the
Judicial Cormittee by virtue of this section was not to exceed
two at one time. In this way the Judicial Committee came to
have persons versed in the Indian Law as its full-fledged
members,

SPECIAL LEAVE TO APPEAL

As noticed above,” in many cases appeals to the Privy
Council lay only by way of special leave to appeal granted by
the Council itself. The Council was not disposed to grant
this leave as a matter of course. [t was very reluctant to grant
special leave to appeal. In civil cases, the principles on which
special leave was allowed were indeterminate. Generally it
may be said that special leave of appeal in civil cases was
granted only when there was a subsiantial question of law
involved or when the case was of some gravity, invalving some
matter of public interest, or important question of law, or
affecting property of considerable amount, or where the case
was otherwise ol some public importance or of a very sub-
stantial character. Viscount Haldane in his judicial pronounce-
ment in the famous case of Hull v Mckennal, made a reference
to this question as follows :

‘In other cases the practice which has grown up, or the
unwritten usage which has grown up, is that the Judicial
Committee is to look closely into the nature of the case, and,
if, in their Lordship’s opinion, the question is one that can
best be determined on the spot, then the Sovereign is not, as a
rule, advised to inter ene, nor is he advised to intervene
normally—I am not laying down precise rules now, but I am

1. 1926 1. R, 402
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laying down the general principles —unless the case is one
involving some great principle or is of some very wide public
interest. It is also necessary Lo keep a certain discretion. . ..
We are not at all disposed to advise the Sovereign, unless there
is some exceptional question, such as the magnitude of the
question of law involved, or it is a question. of public interest
mn the Dominion to give leave to appeal. . ..In India, leave to
appeal is more freely given than elsewhere, but the genesis ol
that is the requirements of India and the desire of the penple
of India. . .. It is within the Sovereign's power {to grant special
leave to appeal), but the Savereign looking ar the matter,
exercises this discretion.’

As the Code of Criminal Procedure mude no  provisions
for appeals from the High Courts to the King in Council,
appeals in criminal cases came betore the Judicial Committee
of the Privy Council mainly with the special leave of appeal of
the King in (;.ouncil‘

The Privy Council in a4 number of cases had had
wccasion to lay down the circumstances under which it
used to advise the King to grant special leave to appeal
in criminal cases. The Judicial Committee never wanted
to act in the same way as an ordinary Court of appeal
or review in criminal matters. In Dal Singh’s case, the
Judicial Committee had occasion to observe: ‘The general
principle is established that the Sovereign in Council does not
act, in the exercise of the prerogative right to review the course
of justice in criminal cases in the free fashion of a fully con-
stituted Court of criminal appeal- The exercise of the pre-
rogative takes place only where it is shown that injustice of
a serious and substantial character has occurred ;and nota
mere mistake on the part of the Court below, as for example,
in the admission of improper evidence if it has not led to in-
justice of a grave character. Nor do the Judicia] Committee
advise interference merely because they themselves would have
taken a different view of evidence admitted. Such questions
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are, as a general rule, treated as being for the final decision of
the courts below’.?

In re Dillet’s case the Council observed : ‘The rule has
been repeatedly laid down and invariably followed that His
Majesty will not review or interfere with the course of criminal
proceedings unless it is shown that by a disregard of legal
process or by some violation of the principle of natural justice
or otherwise, substantial and grave injustice has been done'.”?

In Ibrahim v Rex, the Privy Council again enunciated the
basis on which special leave to appeal in criminal cases was
granted. “Leave to appeal is not granted except where some
clear departure from the requirements of justice, exists; nor
unless ‘by a disregard of the forms of legal process, or by some
violation of the principles of natural justice or otherwise,
substantial and grave injustice has been done’. ... There must
be something which, in the particular case, deprives the accused
of the substance of fair trial and the protection of the law, or
which, in general, tends to divert the due and orderly adminis-
tration of the law into a new course, which may be drawn into
an evil precedent in future.”

In criminal cases the Judicial Committee did not grant
special leave to appeal lightly. It was due to the exigencies
and the expediency of the circumstances, for otherwise, the
number of such appeals would have simply overwhelmed it.

A PECULIAR FEATURE

A peculiar feature of the Judicial Committee, which
continued to remind the people of its descent from the Execu-
tive Council of the Sovereign, was the advisory character of
its decisions. A decision of the Board did not take the form of
ajudgment. It used to be a sort of a report tendering advice
to His Majesty in Council. ‘Their Lordships humbly advise
His Majesty....’, this was the form which the report of the
Committee took—a recommendation to His Majesty in Counecil

1. 441 A 137
2. 11 AC. 469
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for his decision thereon, In practice, of course, the Crown
always allowed or dismissed the appeal in question in accor-
dance with the advice thus tendered ; but, the report of the
Committee was strictly of no effect until it was confirmed by
His Majesty at an ordinary meeting of the Privy Council, when
an Order in Council, incorporating the purport of the Com-
mittee’s recommendation, was passed and as a matter of con-
vention the King in Council always accepted the report of the
Judicial Committee as a matter of course. Reminiscent of the
executive lineage of the Judicial Committee was another of its
features according to which the pronouncements of the Com-
mittee were regarded as advisory, and in theory, the Committee
did not consider itself bound by its previous decisions. Nor-
mally, though, it followed them, vet as a matter of legal theory
it was not bound by them. Further, the report of the Com-
mittee never took note of any dissentient opinion among its
members ; only one decision was pronounced for it would be
absurd for a body of councillors to tie themselves down to giving
the same advice on all similar occasions, and indécent for them
to give conflicting advice on the same question.

The practice was elaborately discussed by Lord Haldane
in Hull v Mckenna in the following words :

‘ We are not ministers in any sense ; we are a Committee
of Privy Councillors who are acting in the capacity of judges,
but the peculiarity of the situation is this: it is a long standing
constitutional anomaly that we are really a Committee of the
Privy Council giving advice to His Majesty, but in a judicial
spirit. We have nothing to do with policies, or party consi-
derations ; we are really judges, but in form and in name we
are the Committee of the Privy Council. The Sovereign gives
the judgment himself, and always acts upon the report which
we make. QOur report is made public before it is sent up to
the Sovereign in Council. It isdelivered here ina printed
form. It is a report as to what is proper to be done on the
principles of justice ; and it is acted on by the Sovereign in
full Privy Council ; so that you see, n subsrance, what takes
place is a strictly judicial proceeding.’
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MERITS OF THE S8YSTEM OF APPEALS TO THE PRIVY COUNCIL

The Privy Council, as a judicial institution, was, perhaps,
unique among the Courts of the world. It exercised juris-
diction, to a more or less degree, over many great Dominions,
Colonies and plantations. The jurisdiction exercised by the
Privy Council was unique in its range. In its scope it embra-
ced the legal interests of one fifth of the human race. It was
concerned almost with every known system of jurisprudence,
and with juridical institutions of every type, and with every
kind of dispute.

The responsibility of exercising such a vast jurisdiction
had always been an onerous one. It had been undertaken by
very eminent lawyers. As a rule, the jurisdiction was exer
cised by persons who, on account of their political experience,
legal learning and professional eminence were eminently quali-
fied for that heavy duty and difficult trust. Inspite of the
fact that the Judicial Committee was called upon to administer
a variety of different systems of law, with some of which none
of its members was even conversant, there had been very little
criticism of the quality of its decisions.

From the Imperial point of view, the advantages of the
system of appeals to the Privy Council were great. The Com-
mon Law of England is at the basis of many of the Indian
enactments. The Privy Council formed a connecting link,
from this point of view, between India and England, and thus
the latest developments in the Common Law there were trans-
mitted-to India. Through the Privy Council a common view of
many principles of the Common Law and legal issues was en-
forced throughout the length and breadth of the Empire wher-
ever the Common Law happened to prevail. It enforced a true
and uniform interpretation of the Imperial Acts which applied
to the Dominions. The Privy Cotincil laid down a common hasis
of interpretation of the Royal prerogative throughout the Em-
pire. Many Acts enacted by the Imperial Parliament were
adopted by the Dominions. The Privy Council enforced a
. uniformity of interpretation of such Acts. This influence of
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the Board was really of great value for ntherwise there would
have been inevitably a great divergence between the different
parts of the Empire in construing the same Statutes.

The Judicial Committee always insisted on the mainten-
ance of the highest standards of justice and the judicial proce-
dure, especially in the field of criminal justice.

The Privy Council rendered a great and meritorious ser-
vice to India. The association of the Council with India
subsisted for nearlv one hundred and seventy five years. In
the days when the confusion in the field of substantive law was
great, and the legislative activity practically negligible, the
Privy Council ascertained the laws, settled them, moulded and
shaped them. The Judicial Committee came to be looked
upon by the Indians with great respect. Its decisions were
always masterly, and they form even to-day the fountain source
of law in India. The decisions of the Privy Council enriched
the Indian Jurisprudence in many lrespects. It rendered nota-
ble judgments in the field of the Statute Law and personal laws.
It contributed much to the evolution of the commercial law in
India. Its interference in the criminal sphere was very bene-
volent. Though it interfered wvery rarely and only under
special circumstances, yet whenever it did, it upheld the
principle of natural justice and fostered the administration of
impartial justice.

On some occasions, and principally in the field of Hindu
law, the decisions of the Privy Council did evoke some criti-
cism. On several occasions it appeared as if it wanted to
fossilise the ancient practices. But inspite of all that, the
service rendered by the Council to the cause of justice in India
was really very great. And perhaps, no nobler tribute could
have been paid to it than the following remarks of Shri K.
M. Munshi, uttered on the occasion of the abolition of the
Privy Council’s jurisdiction : ‘The British Parliament and the
Privy Council are the two great institutions which the Anglo
Saxon race has given to mankind. The Privy Council during
the last few centuries has not only laid down law, but co-ordi-
nated the concept of tights and obligations throughout all the
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Dominions and Colonies in the British Commonwealth, So far
as India is concerned, the role of the Privy Council has been
one of the most important. It has been a great unifying force
and for us Indians it became the instrument and embodiment
of the rule of law, a concept on which alone we have based
the democratic institutions which we have set up in our
(lonstitution.’

Continuing Mr. Munshi cbserved :

*On the 26th of January our Supreme Court wi'l come
into existence and it will join the family of Supreme Courts of
the democratic world of which the Privy Council is the oldest
and perhaps the greatest. I can only hope and trust that
though we part with the Privy Council our Supreme Court will
carry forward the traditions of the Privy Council, traditions
which involve that judicial detachment, that unflinching inte-
grity, that subordination of everything to the rule of law and
that conscientious regard for the rights and for justice not only
between subjects and subjects but also between the State and
the subjects. And no higher tribute can be paid to the Privy
Council than my hope that our Supreme Court may be given
the strength to maintain the traditions of fearless justice which
have prevailed in this Country as a result of the supremacy of
the Privy Council.’

The part played by the Privy Council in moulding and
shaping the Indian law has been remarkable, Dr. Tek (Chand
referring to this aspect observed : ‘During this period if [ may
say 5o, the Privy Clouncil has been a great unifving force in the
judicial administration of this country, and I would like. . ..to
express our high appreciation of the work which it did. At a
time when there were no Indian Judges in the High Courts,
and when the number of Indian lawyers was very limited, the
Privy Council unravelled the mysteries of Hindu Law, it enun-
ciated the principles of Mohamedan Law, and formulated with
clarity the customs which were prevalent in this country. Their
Lordships of the Privy Council have from time to time eluci-
dated the various Indian Laws with absolutely detached \mind.
They have laid down the principles on which the judicial
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administration of the country was based. No doubt there have
been lapses and mistakes, occasionally, but, on the whole the
Privy Council has been a great unifying factor and on many
occasions has reminded the courts of the country of those
fundamental principles of law on which the administration of
justice in criminal matters is based !

India has every reason to feel grateful to the Privy Coun
cil for the role that it played in developing, moulding and
shaping the laws. At a time when there was no link between
the various Sadar Courts, Supreme Courts, and the High Courts
in India, and when they could interpret the law differently
from one another, the Privy Council provided a unifying force,
a connecting link between them. The principles of luw laid
down by this august body were regarded as hinding by all the
Courts in India, and in this, a jurisprudence applicable to the
whole of the British India began to evolve. And if to-day,
Tndia is fortunate in enjoying a uniformity in the fundamental
laws, it is to a very great extent due to the common ultimate
Court of Appeal in the Privy Council. The theory of the
prerogative of the Crown provided, when it was most needed,
a common Court of Appeal from the highest Courts of India.

Though to-day the Privy Council has nothing to do with
the Indian Laws or Legal Institutions, its impact on India
would continue to be felt and realised for many generations
to come,

DRAWBACKS OF THE SYSTEM

The practice of appeals from India going to the Privy
Council suffered from certain drawbacks.

The Judicial Committee situated as it was in London, at 4
distance of nearly 5000 miles from India, worked under certain
obvious handicaps. It was constituted primarily of the British
Judges, many of whom had no very intimate pexrsonal know-
ledge of the Indian conditions and manners. The absence of
the local knowledge unquestionably was a disadvantage both
to the Court and to the counsel, who had to be engaged in
England. The Court being insufficiently in touch with the
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Indian life could not always appreciate the Indian point of
view.

The distant location of the Judicial Committee made the
disposal of appeals very dilatory and expensive. The system
put a wealthy litigant at an advantage, for he could coerce a
poor opponent to surrender or compromise by his power to
take the case to the Privy Council, and so the system often
worked to the distinct disadvantage of the poor litigants.

More important than this was, perhaps, a sentimental
objection to the system. The existence of the Privy Council’s
Jurisdiction was regarded as a symbol of judicial slavery to a
Court which, though in theory an Imperial Court, was in
practice largely staffed by the Enelish Judges. The question
wus rather one of national prestige. With the growth of res-
ponsible government each Dominion came to regard the system
of appeals to a Court sitting in London as a limitation on its
status and autonomy. In the fullness of time, appeals to the
Privy Council from the Indian High Courts came to be looked
upon as the sign of Indian dependence on England. Further,
the process of appeals to the Privy Council came 1o be regard-
ed as casting a reflection on the competency, capacity and
integrity of the Indian Judges. It was, therefore, a foregone
conclusion that, ag soon as India achieved independence, this
era of judicial slavery would be put an end to.

THE FEDERAL COURT

The Government of India Act, 1935 sought to inaugurate
a federal polity in India. A Federal Court is an essential ele-
ment in a Federal Constitution. Itis at once the interpreter
and guardian of the Constitution and a tribunal for the settle-
ment of disputes belween the constituent units of the Feder-
ation. Consequently, the Act of 1935 established a Federal
Court in India.

The Federal Court had an eaclusive original jurisdiction
in cases between the Federation and its constituent units.

The Fecieral Court had an advisory jurisdiction also. The
386



THE FEDERAL COIRT

Governor General could refer any legal question of public im-
portance to the Court for consideration and opinion.

The Federal Court enjoyed a limited appellate furis-
diction. Appeals lay to the Federal Court from any 'judg-
ment, decree or final order of a High Court, if the High Court
certified that the case involved a substantial question of law as tn
the interpretation of the Constitution,

Apart from such cases in which appeals lay to the Feder-
al Court from the High Courts, appeals fromi the High Courts
to the Privy Council were not uffected. In cases which in-
volved matters of interpretation of the Constitution, parties
had to go in appeal to the Federal Court in the first instance.
In all other cases, appeals from the High Courts lav to the
Privy Council much in the same wav as thev lay hefore the
passage of the Act of 1935.

The Federal Legislature! was, however, empowered to
extend the appellate jurisdiction of the Federal Court, within
certain limits, and consequently to abolish appeals to His
Majesty in Council to that extent.

Appeals from the Federal Court to the Judicial Com-
mittee of the Privy Council lay under the following circum-
stances :

(a) From the judgment of the Federal Court rendered

by it in the exercise of its original jurisdiction ;

1. Section 206 of the Government of India Act ran as follows 3
(i) The Federal Legislature may by Aci provide that in such civil
cases as may be specified in the Act an appeal shall lie to the Fede-
ral Court from a judgment, decree or final order of a High Court in
British India without any such cerlificate as aforesaid, but no appeal
shall lie under any such Act unless—

(a) the amount or value of the subject matter of the dispute in the
court of first instance and still in dispute on appeal was and is not
less than fifty thousand rupees or such other sum not less than
fifteen thousand rupees as may be specified by the Act, or the
judgment, decree or final order involves directly or indirectly some
claim or question respecting property of the like amount or value; or

the Federal Court gives special leave to appeal.

(ii) If the Federal Legislature makes such provision as is mentioned
in the last preceding sub-section, consequential provision may also be
made by an Act of the Federal Legislature for the abolition in whole
or in part of direct appeals in civil cases from High Courts ‘in British
India to His Majesty in Council, either with or without special leave.
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(b) In any uther case, by leave of the Federal Court or
of His Majesty in Council.

APPEALS TO THE PRIVY COUNCIL RESTRICTED

For quite a long period after 1935, the Indian Legislature
took no action to extend the jurisdiction of the Federal Court
and thereby to diminish the jurisdiction of the Privy Council
to that extent. However, such an action became imminently
necessary in view ol the changed constitutional status of
India after 1947. The Federal Court (Enlargement ol Juris-
diction) Act, I of 1948, was passed by the Indian Legislature
to provide for the enlargement of the appellate jurisdiction ol
the Federal Court in civil cases. Under the Act, appeals were
to lie to the Federal Court [rom any judgment of the High
Courts :

(1) without special leave to appeal of the Federal Court,
in the same circumstances in which appeals could
have been brought to His Majesty in Council with-
out any special leave ; and

(ii) with the special leave of the Federal Cowt in any
other case. No direct appeal was to lie to His
Majesty in Council, either with or without special
leave, from any such judgment.

FURTHER PROVISIONS

The previous Act had not completely abolished appeals
to the Privy Council. It did not touch appeals in criminal
cases. Appeals from the Federal Court were still possible in
certain circumstances, 1.e. by leave of the Federal Court or
of His Majesty in Council.

The new Republican Constitution of India was due to
come into force from January 26, 1950. As a result of this,
the Privy Council was due to lose all jurisdiction in relation to
India. 'What was more important, the Privy Council was not
even to have jurisdiction to deal with and dispose of appeals
and petitions which might be pending before it on that
date.
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In the month of September 14y, there were pending
betore the Judicial Committee of the Privy Council about 5o
civil appeals and 10 criminal appeals from the judament<
ol the various High Courts in India. In anticipation of the
new Constitution, the Constituent Assembly ot India passed
on 24th September, 1949 an Act to abolish the jurisdiction
of His Majesty in Council in respect of the Indian appeals, s
that there might be minimum of trouble and inconvenience at
the dute of the commencement of the new Constitution. The
Act was due to come into force on r1oth of Qctober, 1949.
From that date the Federal Court, as an interim measure, wus
to be invested with the same jurisdiction to entertain and dis-
pose of appeals and petitions {rom the judgments, decrees or
arders of all High Courts of Indiz as ‘His Majesty in Counil
has at present.

From the date of the passage of the Act to the day of
the commencement of the new Constitution, the Privy Coun-
cil was expected to dispose of afew appeals leaving some
appeals still in balance. The Act of"1949 abolished the juris-
diction of His Majesty in Council to entertain appeals and
petitions from any judgment, decre® or order of any Court or
tribunal, within the territory ol India, including appeals and
petitions in respect of criminal matters. All pending appeals,
excepting those that the Privy Council was expected to dispose
of during the interval before the new Constitution came into
force , were to stand transferred to the Federal Court.

On October 1oth, the day on which the new Act abolish-
ing the Privy Council’s jurisdiction came into force, India’s
175 years connection with the Britain’s highest tribunal came
to an end.

THE SUPREME COURT

The new Constitution ushered into Indxa the Supreme
Court of India as the highest Court of the land. The Supreme
Court enjoys the following powers and jurisdictions :

1. Original Jurisdiction : The Court has an exclusive original
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jurisdiction in cases arising between the Centre
and the constituent units.

2. Appellaze [urisdiction : (a) An appeal lies to the Supreme

Court from any judgment, decree or final order of
a High Court whether in a civil, criminal or other
proceeding if the High Court certifies that the case
involves a substantial question as to the interpretation
of the Constitution.® (b) If the High Court vefuses (o
grant such a certificate, the Supreme Court itself
may grant special leave to appeal if it is satisfied that
a substantial question of law as to the interpretation
of the Constitution is involved.? (c) An appeal lies
to the Supreme Court from any judgment, decree or
final order of a High Court, in a civil proceeding, if
the High Court certifies that the value of the subject
matter involved in the dispute is not less than {wenty
thousand rupees ; and where the judgment, decree or
final order appealed from affirms the decision of the
court immediately below, if the High Court further
certifies that the appeal involves some substantial
question of laws (d) In cases where' the con-
ditions in (c) above are not fulfilled, the appeal
lies if the High Court certifies that the case is a fit
one for appeal to the Supreme Court.

An appeal in criminal cases lies to the Supreme Court
from a High Court, if the latter—

(i)

(i)

has, on appeal, reversed an order of acquittal of an
accused person and sentenced him to death; or

has withdrawn for trial before itself any case from
any court subordinate to its authority and has in such
trial convicted the accused person and sentenced him
to death; or

(i1) certifies that the case is a fit one for appeal to the

Supreme Court.

I, Art. 132 (1}
2, Art.o 132 (2)
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Apart from the above provisions which confer a right on
the people to go in appeal from the High Courts to the Supreme
Court, the Constitution vide Article 136 (1) confers a discretion
on the Supreme Court to grant special leave to appeal from any
judgment, decree, determination, senience or order ‘in any
cause or matter passed or made by any couri o tribunal in the
territory of India’ The Supreme Court thus enjoys much
wider powers in relation to appeals than what the Privy Council
used to enjoy in this respect. The Supreme Court possesses
the ultimate Jurisdiction over all the courts and legal proceed-
ings in India.

3. Aduvisory Jurisdiction : The President is empowered
to obtain the opinion of the Supreme Court on any question
of law or fact which is of public importance.

The Constitution expressly lays down that the law declar-
ed by the Supreme Court shall be binding on all the courts in
India. The Supreme Court is a court of record. Article 144
makes it obligatory for authorities, civil and judicial, to actin
aid of the Supreme Court.

Under Article 32 (1) and (2) the Supreme Court has
been empowered to issue directions or orders or writs, like
" the Habeas Corpus, Mandamus, Certiorari etc. for the enforce-
ment of the fundamental rights which have been guaranteed
and granted by the Constitution of India. It is indeed a very
important power which makes the Supreme Court the guardian
of the freedoms and the liberties of the subjects of India.

Adequate provisions have been incorporated in the Con-
stitution to ensure the independence of the Supreme Court.’
Some of them are :—

1, Every Judge of the Supreme Court holds office until
he attains the age of 6z years

2. A Judge shall not be removed from his office except
by an order of the President passed after an address of each
House of Parliament supported by a majority of the total
membership of that House and by a majority of not less than
two thirds of the members of that House present and voting has
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been: presented to the President in the same session for such
rermoval on the ground of proved misbehaviour or incapacity.

3. The salaries of the Judges have been fixed by the
Constitution. They cannot be varied either to the Judges’
advantage or disadvantage. Only an amendment of the Con-
stitution can effect that change.

4. Each Judge is entitled to such allowances and pri-
vileges as the Parliament may fix. They cannot be varied to
the disadvantage of any Judge during his tenure of office.

5. The expenses of the Supreme Court are charged
upon the Consolidated Fund of India.

6. No discussion shall take place in the Parliament with
respect to the conduct of any Judge of the Supreme Court or of
a High Court in the discharge of his duties except upon a
motion for presenting an address to the President praying for
the removal of the Judge. In the same way no discussion can
take place in the Legislature of a State with respect to the con-
duct of any Judge of the Supreme Court.

The President is empowered to appoint the Judges of the
Supreme Court. A person cannot be appointed as a Judge
unless he is a citizen of India and—

(i) has been for at least five years a High Court Judge ;

or

(ii) has been for at least ten years an advocate of a High
Court ; or

(ili) is, in the opinion of the President, a distinguished
Jurist.

The last clause is an interesting provision. . Under 1t
even those persons who, though not actively practising law, are
yet very eminent Jurists can be appointed as Judges. This
provision appears to have been inspired by the American pre-
cedents where some teachers of law have been appointed as
the Judges of the Supreme Court, and who have turned out to
be very successful Judges.
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The provisions relating to the Supreme Court of India
are contained in Chapter IV of the Constitution. In no
other Constitution are to be found such detailed provisions re-
garding the highest Judiciary as in the Indian Constitution.

The provisions regarding the Supreme Court are based,
to a very great extent, on the analogous provisions relating to
the Federal Court of India in Part IX of the Government of
India Act, 1935. But there are some important differences also.
Whereas the Federal Court was envisaged principally as the
highest forum in India for the interpretation of the Constitution,
the Supreme Court exercises much wider functions and acts as
the highest Court of Appeal in the country, It combines into
itself the functions of both—the Federal Court as well as the
Privy Council. The appellate jurisdiction of the Supreme
Court is much wider than what hitherto bad been exercised by
the Privy Council.

When the compass of jurisdiction and the extent of
territory over which the Supreme Court presides are taken into
consideration, the Supreme Court will appear to be the most
potent judicial organ in the world to-day.
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CHAPTER XVIII
DEVELOPMENT OF CRIMINAL LAW IN INDIA
INTRODUCTORY

During the reign of the Moghuls in India, criminal
justice was administered according to the Mohammedan Law
of Crimes. The English, when they took over the responsibi-
lity of administering Bengal, Bihar and Orissa, found this Law
as well established in the country. They did not disturb the
arrangement for sometime and allowed this Law to continue
in operation as usual.!

But the Mohammedan Law of Crimes, however, had
many glaring defects. The Law had been designed to serve
the needs of a society profoundly different from the one
existing in Bengal in the latter half of the eighteenth century.
Many of its principles appeared to the English as being repug-
nant to good government, natural justice and common sense.
Many of its rules were fundamentally opposed to the western
conceptions of natural justice, arder, progress and the good of
the society. Naturally, therefore, the English Government
was led to mould, refashion and amend the Muslim Law so as
to adapt it to their conceptions of policy and behaviour. The
Mohammedan Law of Crimes continued to be the law of the
land for long, governing all in the mofussil without any distinc-
tion of caste or’creed but it did so only under the reforming
hand of the English Government. Many changes were intro-
duced into it from time to time so much so that in 1860, when
the modern Indian Penal Code came into force, the prevailing
Mohammedan Law of Crimes—or rather the Anglo Moham-
medan Law—had become detached from its base in the
Mohammedan Jurisprudence.

MOHAMMEDAN LAW OF CRIMES

Mohammedan Law arranged punishments for offences
into four broad classes, namely, Hadd, Kisa, Diya and Tazir.

1. It may, however, be noted that in the presidency towns of Calcutta
Madras and Bombay, English Criminal Law was in operation. '
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There were certain offences which merited Hadd punish-
ments, Hadd means boundary or limit. The idea was to
prescribe, define and fix the nature, the quantity and quality of
punishments for certain offences. The Judge had no discretion
in the matter. The prescribed punishments could not be
increased, decreased, altered or modified. If the offence was
established the prescribed punishment had to follow as a matter
of course.

Punishments by way of Hadd were of the {following
forms : stoning or scourging, amputation of Lmb or limbs,
and flogging. Some examples of the offences for which the
immutable punishments were prescribed were :

1. Zina or illicit intercourse; death by stoning or
scourging ;

2. Theft: amputation of hands;

3. Falsely accusing a married woman of adultery;
scourging.

These punishments, barbarous as they might appear on
the face, could be inflicted only under some important limita-
tions and restrictions. The savagery of the punishment was
compensated by difficully in getting a conviction. Any doubt
would be sufficient to prevent the imposition of Hadd. There
must be full legal evidence of either two or four persons of
proved credit. - As for exmaple, a perscn guilly of zina could
be punished only if there were four male eve witnesses. In the
circumstances, one could not be convicted for the offence of
zina until and unless one defied public decency and committed
the offence in the open. An accused could be punished on a
confession, but it had to be made four times before the kazi
and it could be retracted at any time.

Tazir means discretionary punishments. In this case the
kind and amount of punishment was left entirely to the discre-
tion of the Judge. It might be imprisonment, exile, corporal
punishment, boxing on the ear or any other humiliating treat-
ment. The courts were free to invent new punishments ac-
cording to their whims and notions. These punishments
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could be inflicted for those offences for which there were no
defined punishments. The number of such offences was
inordinately large. The process of trial in such cases was
simple in contrast to cases coming under Hadd. Conditions
of conviction were not so difficult. This could be inflicted on
a confession, evidence of two persons, or even on strong pre-
sumption. The whole of this part of Criminal Law being
discretionary could be regulated by the Sovereign.

Kisa or retaliation was the third form of punishment.
The principle of retaliation applied to cases of wilful killing
and to certain types of grave wounding or maiming, and gave
to the injured person or his heirs a right to inflict a like injury
on the wrong-doer.

Kisa could be exchanged with blood money or Diya. In
certain cases no Kisa but only blood money could be demanded.
In all those cases where Kisa was available the heir of the
deceased could accept blood money in lieu of retaliation.

For intentional wounds and maiming a fine could be
accepted in lieu of retaliation. For unintentional injuries only
fine was awarded according to a fixed scale.

On its face the Mohammedan Law of Crimes appeared
to be very crude and severe for it gave sanction to some cruel
and barbarous punishments like mutilation and stoning. Yet
the claim could be made officially that as a system the
Mohammedan Law of Crimes is mild ; for though some of the
principles it sanctions be barbarous and cruel yet not only is
the infliction of them 7avely vendered compulsory on the
magistrate, but the law seems to have been framed with more
care to provide for the escape of the criminals than to found
conviction on sufficient evidence and to secure the adequate
punishment for offenders’.

The opinion of Warren Hastings also was similar, for in
his view, ‘the Mohammedan Law is founded on the most
lenient principles, and an abhorrence of bloodshed.” A close

1. Parl. Papers 1831-32, Veol. XII, 6gé.
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study of some salient features of this Law will prove the truth
of these remarks.

DEFECTS

It will appear that the Mohammedan Law of Crimes
contained many illogicalities. Its many principles were poles
apart from the western notions of justice, order and progress.
It was based on those conceptions of state and social rela-
tions which the European thought had already discarded. It
drew no clear distinction between private and public law. Tt
embodied the principle that law mainly existed to afford
redress to the injured ; it did not emphasize the idea that crime
is an offence, not merely azainst the individual injured, but
against the society as such. According to Mohammedan
Jurisprudence, crimes were divisible into two categories:
those against God, as drunkenness and adultery, as being in
themselves crimes of a deeper and more atrocious type;
crimes against man, as murder and robbery. It was only the
crimes of former description which were deemed worthy of
the public vengeance. The latter, though in fact equally
ruinous to the peace of the society, were given up to the
discretion or caprice of individuals; they were regarded as
private injuries to be taken care of by the person injured.
These offences were punished by the State but the basic
notion was to secure satisfaction for the injured rather than to
afford protection to others. The cases of murder, therefore,
were taken cognisance of on private complaint. The State did
not consider it a part of its duty to prosecute such cases.

A review of the law of murder will expose the primitive
character of the Mohammedan Law of Crimes. Murders and
Homicides were regarded as private grievances, The right to
claim Kisa or retaliation was hak admi or the right of man. It
was not the right of the public or of God. Thus if A murdered
B, then C, the heir of B or his nearest of kin, had the right to
demand death penalty on A. If he did not demand, capital
punishment could not be inflicted on A. C might pardon A, or
he could be satisfied by accepting blood money from A.
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Naturally, this rule of the Mohammedan Law which vested a
privilege in the sons or the nearest of kin, to pardon the
murderers of their parents or kinsmen was very illogical and
unreasonable. ‘This misplaced power of life and death made
the fate of a murderer largely depend on the caprice, venality
or indifference of the deceased man’s relatives. One or two
typical cases would illustrate the absurdity of the rule. A
murdered his brother to obtain a share of his deceased father’s
inheritance. B was another brother. Being the next of kin of
the deceased he was entitled to demand the Kisa. Instead he
pardoned A. It was suspected that, as B himself benefited by
the murder in so far as he was thus able to obtain a greater
portion of the estate, he himself might have connived at the
commission of the offence.

Further, as a result of this rule Brahmin murderers often
escaped penalty for committing murder of a Hindu. The
Hindu relations of the deceased did not demand Kisa as they
did not wish to incur the supposed guilt of exacting the capital
punishment of a Brahmin ?

The evils of the Muslim Law are fully displayed by these
instances, Hastings commenting on the particular rule
observed : ‘This law though enacted by the highest authority
which the professors of Mohammedan faith can acknowledge,
appears to be barbarous construction, and contrary to the first
principle of civil society, by which the State acquires an
interest in every member which composes it, and a right in his
security. It is law, which, if rigidly observed, would put the
life of every parent in the hands of his son, and by its effect on
weak and timid minds would afford a kind of pre-assurance of
impunity in those who were disposed to become obnoxious
to it’,

There are a number of cases to be found in the Bengal
Revenue Consultations where murderers were pardoned by the
next of kin of the deceased persons after having received such

1. Ben. Rev. Cont,, r1th Nov, 178g.
2. ibid.
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paltry sums as eighty rupees, or even thirty, twenty or ten
rupees. Human life had thus become very cheap.

The Quran had made no provisions for the punishment
of 2 murderer whose victim died without heirs. Lawyers had
recourse to Sunna or Traditions according to which in such
cases the Sultan or the Hakim was the legal claimanton the
part of such persons as had none. Abu Hanifa, the great
Mouslim jurist, had given it as his opinion that the Ruler, who
was the heir, was to exact either capital punishment or a fine
as he pleased.

In cases where the murdered man was known to have
left behind relatives, but none came forward to prosecute the
murderer owing to their ignorance of the crime or other
circumstances, the offender could not be punished. He had
to be kept in prison till some one came forward to demand
punishment.

A person might have left behind some minor heirs. Was
it necessary to wait until infant heirs had grown up before a
murderer could be capitally punished ? Abu Hanifa maintain-
ed that the adult relatives could exact the death penalty
without waiting for infant heirs to become mature. His
disciples, on the other hand, held that a murderer must be
kept in prison until it had been ascertained whether all the
heirs demanded capital punishment. The Judge could follow
any of these two courses of action.

It was a rule of the Mohammedan Law that if one of the
heirs of the murdered person pardoned him, the murderer
could no? then be executed even though the other heirs deman-
ded his death ; they were merely entitled to their share of the
blood money which the criminal paid.

Murder and Homicide were held to be justifiable under
certain circumstances. Parents could not be sentenced to death
for murdering their children. Grandfathers and grandmothers
enjoyed a similar immunity in respect of their grandchildren,
A person could kill a man who attempted to rape his wife.
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Abu Hanifa, the great Mushm jurist, cilstlnguished_ bet-
ween two kinds of Homicide, Amd (wilful murder) and Sabih
Amd that is culpable homicide not amounting to murder. The
distinction was not based on any logical test of the intention of
the offender, but was based on the method by which the crime
was committed—the nature of the instrument used to commit
the offence. If a man killed another by throwing him from the
upper floor of a house, or throwing him down a well or a river,
strangling him or striking him with his fist, stick, stone, club,
or any other weapon on which there was no iron and which
would not draw blood, he was guilty only of Sabith Amd, not
of murder, and so was liable for the payment of b]ood mnney 4
he could not be capitally pumshed On the other hand if the
crime of murder was committed with a sharp lnstlument say
by a knife, or some other blood drawing lnstrument,l the offen-
e1 was liable to be punished capitally. The balance of the
opinion of the Muslim jurists was that the intention to kill
could not be inferred from administration of poison, because
_ poison is occasionally given as a medicine also and it was 'quite
possible that in the particular case it might have been so ad-
ministered and that the man giving it did not know that the
quantity was excessive. The rank absurdity of these propositions
was very forcibly brought out by Warren Hastmgs by reference
to a case which had come to light Just then. 'A man held the
head of a child under water till it Wwas suffocated, and when it
died he made a prlze of her clothes and the little | ornaments of
silver which she wore. . Tt was ev1dent that hlS object was no
more than robbery, and mu;der was ‘the means both of perpe-
trating and concealmg it. The extraordmary manner in which
the murder was committed, 11:l may be suspected, W3S suggested
to him by the distinction (in the cases of homicide by Moham—
- medan Law) made by the law in question, by which he waé
liable to no severer retribution than for the si;hple robbery";
whereas he would be sentenced to suffer déa.trh had he killed
the deceased with a knife or a sword, although e mrght have
been impelled to it by sudden passion and not premedlfal‘.:g
design. Yet for this horrid and deliberate act he is'pronounc
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guilty of manslaughter only, and condemned to pay the price
of blood which seems invariably fixed at Rs. 3333-5-4."

This strange distinction in the Law of Homicide maintain-
ed by the Muslim jurists without any reference to the intention
of the accused at the time of committing the crime, was res-
ponsible for much injustice and inequality of the decisions in
the country. It gave rise to an evil tendency due to the ‘little
dread which an indigent offender feels of a penalty which he
knows can never be literally inflicted on him’, as he was unable
to pay the blood money that he might be directed to pay. It
was frequently the cause of murder and it served to screen the
crime of robbery with no additional consequence to the crimi-
nal.

The opinion of Abu Hanifa on the point was not uncha-
llenged. His two great disciples, Abu Yusuf and Mchammad,
differed with him on the point. They believed in the more
rational doctrine that if the intention of murder be proved, no
Jistinction should be drawn with regard to the method emplo-
yed. But in Bengal, it was the opinion of Abu Hanifa that was
followed. This was a great defect in the Mohammedan Law
of Crimes.

There were certain cases in which the Muslim Law re-
quired the sentence of death to be executed on the murderer
by the nearest of kin of the deceased. ‘This law’, said Warren
Hastings, ‘is still more barbarous, and in its consequences more
impotent. It would be difficult to put a case, in which its
absurdity should be more strongly illustrated, than in one now
before us, of a mother condemned to perish by the hands of
her own children for the murder of her husband. Their age is
not recorded, but by the circumstances, which appear in the
proceedings, they appear to be very young, They have pardo-
ned their mother. They would have deserved death themsel-
ves, if they had been so utterly devoid of every feeling of
humanity, as to have been able to administer it to her who gave
them life.” Hastings was of opinion that the courts of justice
should be interdicted from passing so horrid a sentence.
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The aibove discussion makes it clear that the law of mur-
der needed radical alteraifons if life in the country was to be
made secure,

The Muslim Law approved cruel and terrible punish-
ments like mutilations. Such a punishment was frequently
awarded and executed by the courts in Bengal. Such a punish-
ment was inconsistent with the refined notions of mercy and
justice. The punishment of mutilation meant slow, cruel and
lingering death to the unfortunate person who had suffered it.

Besides all this, the Mohammedan Law of Evidence was
very technical and primitive, making conviction of offenders very
difficult. No Mohammedan could be convicted capitally
on the evidence of an infidel. In other cases a Mohammedan’s
word was regarded as being equivalent to that of the two
Hindus. The evidence of two women was regarded as being
eqal to that of one man. The Law required that there must
be a specific number of witnesses before an accused could be
held guilty of a particular offence. Thus for convicting a per-
son of rape it was necessary to have four witnesses who would
swear that they saw the accused in the actual act of committing
the offence. A thief could be convicted only on the evidence
of two men, or one man and two women, as the evidence of
two women was regarded equal to that of a man. Difficulty
of proof made the enforcement of the law almost impossible.
Very direct proof was in all cases required and the circumstan-
ces to set aside evidence were many. The Magistrate of Purnea
declared, ‘The Mohammedan Law seems more adapted to
afford redress to the party aggrieved than to inflict chastise-
ment on the criminal and make an example to deter others '

There were many drawbacks in the application of the
doctrine of Tazir. No specific punishments were prescribed in
this sphere. The Judges enjoyed a complete discretion to
award any punishment to an offender. The punishment could
be unduly severe or ridiculously light There was na standard,
no measure of punishment and everything depended on the
personal whim and caprice of the presiding Judge. There was
thus much scope for corruption and bribery in this respect.
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The Judges of the Murshidabad Court of Circuit in 1802 com-
mented on the state of affairs in these words: We are of opi-
nion, that from the discretionary mode in which the Moham-
medan criminal law is administered, the administration of it,
admits both of too much lenity and too much severity, —at any
rate of too much uncertainty. An offence which to one law
officer, may appear sufficiently punished by a month's imprison-
ment, shall from another law officer, incur a sentence of three
or more years. Even in the heinous crime of gang robbery, our
records will show sometimes a sentence of fourteen years trans-
portation, and sometimes a two years confinement.’ To im-
prove the administration of law and justice it was absolutely
neccessary to lay down the limits within which the courts could
award punishments for various offences.

Evidently, the Mohammedan Law was not well adapted
to the suppression of crimes in the society. There were many
features, rules and principles in it which no civilized govern-
ment could tolerate for long. It was deficient and inadequate
in many respects. It could not be the basis of administration
of anew, progressive and growing society without incurring
radical modifications and amendments.

The British Government at Bengal allowed the Muslim
Law of Crimes to remain in force but it was subjected to many
reforms and changes. Beginning with Lord -Cornwallis, the
process of adapting it to new social exigencies and ridding it of
its primitive and archaic character continued unabated till
India came to have the Indian Penal Code in 1860. All those
features which in the words of Ilbert were impossible to enforce,
‘the law of retaliation for murder—of stoning for sexual immo-
rality or of mutilation for theft or to recognise the incapacity of
unbelievers to give evidence in cases affecting Mahomedans,'®
the most glaring defects of the Mohammedan law were gradu-
ally removed by the Regulations and the legal system was made
workable.

The process of repealing, amending, and supplementing

1. Ilbert the, Govt. of India, p. 335,
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the Mohammedan' Criminal Law by enactments based on
English principles went on until the Mohammedan Law was
wholly superseded by the Indian Penal Code in 1860.

FIRST CHANGES—1700—CORNWALLIS

In 1773, Warren Hastings formulated certain proposals
for the amendment of the Criminal Law in certain respects and
placed them before his colleagues of the Council for considera-
tion and approval. The matter was however, postponed at the
time as it was thought that in such ‘a delicate matter no precipi-
tate action should be taken. Nothing further seems to have
happened in this respect during Hastings’ regime.

The first systematic attempt to modily the Law of Crimes
was made by Cornwallis in 1790. The general state of the
administration of criminal justice throughout the provinces was
exceedingly and notoriously defective. The 'evils complained
of proceeded from two sources: firstly, gross defects in the
Mohammedan Law; secondly, defects in the constitution of
the courts. In 1790, Cornwallis took steps to re-organise the
criminal judicature of the country.! Along with it he also car-
ried out certain reforms in the Criminal Law. There were cer-
tain parts ih this Law as were most evidently contrary to natural

'justiéé and the good of society, and it was essentially incumbent
on the government to introduce necessary amendments in this
respect and not’to allow the flagrant abuses in the exercise of
criminal justice ahy longer. A Regulation passed on 3rd
December, 1790 carried out these reforms in the Mohammedan
Law of Crimes. '

Tn the first place, intent was made the criterion of mur-
der, instead of the nature of instrument employed. Ac-
cording to the opinion of Abu Hanifa, a murderer was not
liable to capital punishment if he committed the act by strang-
ling, poisoning or with a weapon such as a stick or a club on
“which there was no iron, or by such as instrument as was not
‘usually adapted to drawing of blood. This ‘archaic rule was

1, Bee page 147,
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abrogated. Henceforth, the apparent intention of the criminal
in such instances was to regulate his sentence instead of the
mere mode of the commission of the crime. Such a rule
seemed evidently to follow fram the plainest principles of
matural reason. Moreover, the opinions of Yusuf and Moham-
mad, Abu Hanifa's successors and disciples were in favour of
the rule that the intention and not the mode or intrument
should be considered in cases of deprivation of life. Accor-
dingly section 33 of the Regulation of 1790 laid down : *“That
the doctrine of Yusuf and MPhammad in respect to trial for
murder be the geneml rule for the officers of the courts to
write the futwas or law opinions aPphcabla to the Circum-
stances of every such trial, a.nld the distinctions made” by Abu
Hanifa as to the mode of commzssmn of murder be no longer
attended to, or in other words, that the intention of the crimi-
nal either evidently or fairly inferable from the na.ture and
circumstances of the case, and not the manner ur mstrument
of perpetration (e‘xcept as ev1dence of mtent) do consutute the
rule for determmmg the pumshment

In the second place, the op1mon of the next of kin of the
deceased to remit the pemflty of death on the murderer was
taken away. The evil consequences of such crimes which in
this way escaped punishment were so manifest and frequent,
_ that to take away the discretion from the relations seems abso-
lutely requisite to secure an equal administration of justice.
The change, it was expected, would constitute a strong
additional check on the commission of murder and other
crimes, which at that time were often committed with im-
punity under the idea of an escape, through the notorious de—
fects in the Kaw.

Accordingly, section 34 of the Regulation of 1790 laid
down that in case of murder, the relations be in future debart-
ed from pardoning the offender; and that the law be left
to take its course upon all persons convicted thereof without
any reference to the will of the kindred of the deceased.
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PUNISHNENT OF MUTILATION ABOLISHED

The Mobammedan Law of Crimes as it was adminis-
tered in Bengal at the time allowed infliction of the barba-
rous punishment of mutilation of limbs in some cases. The
punishment was very primitive and barbarous and Jits victim
was left to undergo a slow and painful death. ' As early as
1790 Cornwallis had suggested that where the Mohammedan
Law prescribed amputation of legs and arms or other cruel
mutilation, the Government ought to substitute temporary
hard labour or fine and imprisonment according to the circum-
stances of the case. Nothing came out of the suggestion at that
time. In 1791, however, this awful punishment was abro-
gated. On 1oth October 179t the Governor General in
Council resolved ‘that the pumshment of mutilation should
nét be inflicted on any criminal in future ; all criminals there-
after senteced i)y the Courts to lose two limbs, should, in
stead of being made to suffer such punishment, be imprison-
ed and kept to Hard labout* for fourteen years; and the
criminal sentenced to lose one limb should, instead of be-
ing made to suffer such pinishment, be imprisoned and
kept to hard labour for seven years.

FURTHER MODIFICATIONS 1702

Next year some more modifications were incorporated in
the Law of Crimes relating to Homicide. On 13th April,
1792 the Governor Generalin Council laid down the follow-
ing propositions:

1. In cases of murder the refusal of the relations
to prosecute be no longer considered as a bar to the
trial or condemnation of the offender; but in the event of
such refusal, the Courts of Circuit were to proceed with the
trial in the same manner as if the slain had no heir. The
Law Officers attached to the Courts were to render their
futwas on the supposition that the heir had been the prosecutor
and present at the trial.

2. The preceding rule was also to be applied to'all
cases Of murder wherein it was known that the slain had an
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heir who was legally entitled to claim Kisa, but who would
neither appear after a reasonable time had elapsed nor com-
municate his intention by vakeel or otherwise of pardoning the
offender.

3. In either of the cases mentioned above, the Court
was not to pass any sentence. The record of the trial was to
be forwarded to the Sadar Nizamat Adalat, wh.ch was to
pass such sentence as would have been passed had the heir
been the prosecutor and present at the trial.

Slowly, therefore, the Law of Murder was freed from the
discreation and caprice of the heirs of the deceased. Gradually
was murder transformed from a private injury into a public
wrong. Cornwallis freed the Law of Homicide of its primi-
tive character and brought it into line with the notions that
the Criminal Law was not meant for private redress but was
a public law, every criminal offence being as one committed
against the whole society and not merely against a particular
individual.

LAW OF EVIDENCE MODIFIED ! I70Z2.

Mohammedan Law did not permit a Hindu to give testi-
mony in a case where a Muslim was involved. Cornwalli
abolished this archaic rule too. On 27th April, 1792, the

Governor General in Council resolved :

“That the religious tenets of witness be no longer con-
sidered as a bar to the conviction or condemnation of a
prisoner; but in cases in which the evidence given on a trial
would be deemed incompetent by the Mohammadan Law, on
the plea of the persons giving such evidence not being of
Mohammadan religion, the law officers of the Court of Circuit
were to declare what would have been their futwa supposing
such witnesses had been of Mohammadan persuasion.’

In all such cases the Court of Circuit was not to pass
any sentence. The records of the trial were to be sent to the
Nizamat Adalat for orders. Sentences in such cases were fo
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be passed as if the witnesses for the prosecution had been
Mohammedans,

NO CHANGE IN 1793

This arrangement for the administration of civil justice
was radically reformed by Cornwallis in 1793%. On May
1, 1793 the Cornwallis Code—a body of forty eight Regula-
tions—was passed. No change of substance was made in the
criminal judicature of the country asit had been reformed only
in 1790. Regulation IX of 1793 in effect restated the enact-
ments about the modifications introduced in the Muhammedan
Law during the last three years.

FURTHER CHANGE 1797

The Law was further explained in 1797, If the prisoner
was convicted of wilful murder, he was to be punished without
any reference to the heirs of the killed, as if (a) all heirs
of the slain entitled to prosecute the prisoner for Kisa had
attended and prosecuted him; (b) all of them were of an
age competent to demand Kisa; and (c) that they had all
demanded Kisa,

Another principle laid down was this: If after the trial
the Native law officer declared the prisoner to be not guilty,
the Judge was to acquit him, If, however, the Judge did not
approve of the verdict, he was to refer the proceedings to the
Sadar Nizamat Adalat.

In cases where the Mohammedan Law made a person
convicted of homicide liable to pay blood money (as in the
case of unintentional murder) the court of Crrcuit was to
commute the fine to imprisonment for such period as it con-
sidered adequate for the offence. A sentence of life imprison-
ment had to be referred to the Sadar Nizamat Adalat,

Further, if the application of the Mohammedan Law
appeared to the Judges repugnant to justice, it was adhered
to if in favour of the prisoner ; if against him, the Judges were

1, See page 166.
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to recommend mitigation or pardon of the punishment to'the
"Governor General in Council.

Regulation X1V of 1797 was an imrportant measure indi-
cating a humanitarian and benevolent spirit in the Authori-
ties at the time. The Regulation was intended to remedy an
evil flowing directly from those rules of the Mohammedan
Law according to which persons guilty of certain types of
homicide were condemned to pay blood money. There were
a large number of persons who being condemned to pay such
fine were lodged in prison as they were unable to pay it.
The sentence would have operated as one for life imprison-
ment, and so the Government thought it expedient to provide
relief in such cases. Accordingly, the following provisions
were enacted.

1. Relief was granted to the persons already in prison
on account of inability to pay the blood money ;

2. Hereafter, no fines were to be imposed for the bene-
fit of private parties. Fines imposed were to be for the use
of the Government.

In such cases a definite ferm of imprisonment in lieu of
fine was to be fixed, so that at the expiration of the term the
persons convicted were to be discharged althontgh they did
not pay the fine.

CHANGES IN 1760

The tenor of changes, hitherto, had been principally in
the direction of doing away with all operation of the will of
the heirs in cases of murder. But not all aspects of the law of
homicide had been touched as yet. There were certain homi-
cides which were regarded as justifiable by the Muslim Law—
the Law that had been in operation up to this time. This
provision was abrogated only in 1799, being regarded as
repugnant to the principles of public justice. Regulation VII
of 1799 laid down that in all such cases sentences of capita
punishment were to be passed.. Such cases were: A parent
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killing the child; a grandparent killing the grandchild; a
master committing the murder of the slave.

THE DOCTRINE OF Tazir ;: CHANGES OF 1803

The Mohammedan Law had allowed a very wide field of
operation to the discretion of the Judge. In this sphere the
nature, quality and the kind of punishment could be prescribed
by the Judge according to his notions of justice and fair play.
There was no standard by which punishments in this field
could be regulated. The result was disparnty and lack of
uniformity. Same offences were dealt with differently by
different Judges according to their own whims. The position
was not conducive to a sound administration’ of criminal law.
Regulation LIII of 1803 was enacted to improve matters in
this respect.

The cases in which Tazir or discretionary punishment
could be passed were :

(1) Offences for which no specific penalty of Hadd or
Kisa had been prescribed by law. The offences were
not serious or of a heinous nature.

(i) There were crimes within the specific provisions of
Headd or Kisa. 1f in such cases the proof for the
commission of crime was not such as the law required
for the award of specific penalties, but nevertheless it
was sufficient to establish a strong presumption of
guilt, the sentence of Hadd or Kisa was not passed.,
Some other punishment in the discretion of the
Judge was awarded to the offender. These were
cases where owing to some technical difficulties and/
or insufficiency of proof or because of some other
special circumstances, the Hadd or Kisa could not
be awarded, but some other punishment was awarded.

(iii) Heinous crimes requiring exemplary punishment
beyond the prescribed penalties, because such offen-
ces were detrimental and injurious to the society in a
high degree. The Sovereign had an unlimited dis-
cretion in this respect,
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For determining the punishment to be adjudged by the
criminal Courts in such matters and also to maintain uniformity
and adequacy of punishment of offenders according to the
criminality of offences against them, the provisions made were :
In cases where a person was liable to discretionary punish-
ments, the futwa of the Law Officer was merely to declare the
same generally, stating the grounds why the prisioner was
subject to discretionary punishment. In such cases the punish-
ment was to be proposed by the Judge of Circuit or the Sadar
Nizamat Adalat.

If the crime of which the offender was convicted had
been covered by some Regulation, the punishment was to be
fixed accordingly. If the cause was one which under the
Regulations had to be referred to the Sadar Nizamat Adalat,
the Judge was to transmit the trial with his own opinion
thereon to the Adalat for its consideration and orders.

No punishment was to be inflicted only on suspicion. If
in a particular case the evidence fell short of legal requisite for
Hadd or Kisa, but was, nevertheless, sufficient to convict the
prisoner on strong presumptive proof or violent presumption,
the Judge was to sentence the accused to the full amount as if
the prisoner was convicted on full legal evidence.

For cases for which no stated penalty had been prescribed
by any Regulation, or provided by the Mohammedan Law, the
maximum punishment was to be thirtynine stripes and im-
prisonment with hard labour for seven years.

ROBBERY

Robbery was the commonest of crimes in Bengal at the
time. The Mohammedan Law maintained many distinctions
which ‘were evidently repugnant to the principles of public
and equal justice.” It was very necessary to make certain
provisions for the more certain punishment of this heinous
crime.

Under the Mohammedan Law, theft with stealth wa;
punishable with amputation except when the value of the
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property stolen was less than ten dirhams (two or three
rupees). For the first offence, right hand was amputated ; if
committed for the second time the left lég would go.. But as in
other cases of Hadd, confessions were discouraged and many
technical exceptions had been introduced making these ampu-
tations merely of rare occurrence. Robbery’ with .violence
was punishable with the amputation of the right hand and
left foot, Robbery with murder was punished “with death
preceded by amputations. The robbers could take advantage
of many conditions and exceptions to evade the rigours of
law. A series of distinctions protected the robber, as for
¢xample, a robber being a minor, lunatic or relation of the
person robbed etc. ' :

Reguiatioh LIII of 1803 put the law on a more rational
basis. It abolished all technical distinctions, It abolished
the necessity of taking evidence in a particular way and en-
abled convictions to be based on confessions, evidence of
creditable witnesses, or strong circumstantial evidence. The
law was much simplified. For robbery with violence, punish-
ments prescribed were death, transportation for life and
imprisonment, Seven years' imprisonment was provided for
simple robbery.

ADULTERY

Coming under the category of Hadd, the crime of Adu-
tery under the Mohammedan Law carried the punishment of
stoning or scourging, Evidence needed for conviction was so
technical as to make conviction nearly impossible The need
of four competent male witnesses was rigorously insisted upon.
Presumptive proof was declared to be insufficient to warrant
conviction of the offence. The law was rationalized by Regu-
lation XVII of 1817. Convictions, henceforth, could be based
on confession, creditable testimony or circumstantial evidence.
The maximum punishment to be inflicted was thirty stripes
and imprisonment with hard labour for seven years.

MUSLIM LAW CEASES TO BE THE GENERAL LAW"‘I832

Above is a suromary—only a bare summary—of the
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changes. made in the Muslim Law of Crimes by the English
before the enactment of the Indian Penal Code. During the
period of hundred years that the Muslim Criminal Law re-
mained in forée under the British, it undérwent many refine-
ments, modifications and amendments. It could not have
been Wworkable othetwise. It was an anarchaic and primitive
system of law. Tt was incumbent on the British to amend it
in certain respects so as to secure an efficient administration
of criminal law and justice, to protect life, liberty and property
of the people and to avoid manifold inequalities and gross
injustice. After an initial hesitation the Authorities decided
to face the question of modifying the Muslim Law boldly and
courageously, Cornwallis was the precursor of this process
and the exponent of the new policy.

The method adopted to modify this Law was indirect
and circuitous. The Mohammedan Law Officers formed
an integral part of the criminal Judicature of the country, It
was thought that they might have some objection in giving
their futwas according to the modified version of the Muslim
Law. Therefore, the expedient adopted was to ask them to
give their futwas on the basis of certain supposed circum-
stances—fictions as they may be called. For example, to
avoid that rule of the Muslim Law which allowed conviction
of a Muslim on the testimony of a Muslim only, a new rule

~was made under which the Law Officers were to give their
futwas as if the witnesses before the Court were Mohamme-
dans, though actually it might not be so. Similarly, to avoid
the rule of volition and discretion of the heirs of the deceased
in cases of murder, the futwa was to be given on the hypo-
thesis or the fiction that all the heirs had prosecuted the
accused. The method though cumbersome was the only one
which was possible under the circumstances. The Law
Officers could not be dispensed with. The Judges were all
Englishmen, who, apart from their ignorance of the law, were
not well acquainted with the customs, manners and language
of the people. It would have been very difficult for them
to dispense justice in the absence of the Muslim Law Officers
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who would not deliver futwas on the basis of the changed
law.

Many other changes in the Muslim Law were introduc-
ed, not expressly through the Regulations, but by references
to the Sadar Nizamat Adalat. Section LIIT of Regulation
IX of 1793 had provided that ‘Whenever the judges shall
disapprove of any part of the proceedings held on trial, or of
the futwa delivered by the law officers they are not to pass
sentence on such cases, but shall complete the trial, and
transmit to the Nizamat Adalat a copy of all the proceedings
and the futwa of the law officers, with a separate letter stat-
ing the grounds of their disapproval, and wait the sentence of
that Court.’ Under the provision many references were con-
stantly made by the Courts of Ciccuit to the Sadar Nizamat
Adalat resulting in many indirect changes in the substantive
law of crimes.

Regulation I of 1810 made provisions for dispensing
with the necessity of the attendance or futwa of the Law
Officers of the Courts of Circuit, whenever that might appear
to be advisable. In such cases the Judges were not to pass
any orders or sentences, but were to transmit the proceedings
of the trial to the Sadar Nizamat Adalat, with their opinions.
The Nizamat Adalat was finally to propose the sentence.

Regulation VI of 1832 was important inso far as it
marked the end of the Mohammedan Law of Crimes as a
general system of law applicable to all persons in the country.
The purpose of the Regulation was to dispense with the
necessity of Native Law Officers. The Government consi-
dered it desirable to enable the European functionaries who
presided in the Courts for administration of ctiminal justice
to avail themselves of the assistance of respectable Natives in
conducting criminal trials, Further, it was offensive to the
feelings of many persons who did not profess the Mohamme-
dan faith to be liable to trial and punishment under the pro-
visions of the Mohammedan Criminal Code. The Regula-
tions passed by the Government from time to time had
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rendered it unnecessary to maintain any longer that form of
trial towards such persons. To achieve these objectives
Regulation VI of 1832 was enacted.

Under the Regulation, the Judge was authorised to
avail himself of the assistance of the respectable Natives in
any of the following three ways :

(i) By referring the case, or any point in it to a
Panchayat of persons who would carry on their en-
quiries apart from the Court, and report the result
to it.

(i1) By constituting two or more persons as dssessors,
with a view to obtaining advantages which might be
derived from their observations, particularly in the
examination of witnesses. The opinion of each of
the assessors was to be given separately

(i) By employing the Natives more nearly as the Jury;
the mode of selecting the jurors, the number to be
employed, and the manner in which their verdict
was to be delivered, were all left to the discretion of
the presiding Judge.

In cases where any of the above modes was adopted, the
futwa of the Mohammedan Law officer was unnecessary and
might be dispensed with., The ultimate responsibility to
decide cases was vested exclusively in the presiding Officer. In
cases where the crime was one for which the Judge was not by
any Regulation competent to pass sentence, reference was to
be made to the Nizamat Adalat.

Any person not professing the Mohammedan faith, when
brought for trial on an offence, might claim to be exempted
from trial under the provisions of the Mohammedan Criminal
Code. It was to be the duty of the Judge to comply with such
a request and proceed with the trial in accordance with the
method of Jury as detailed above,

It also became optional for the Judge of the Sadar Niza-
mat Adalat to require a futwa or otherwise, as might appear to
him necessary or expedient.
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After the Regulation of 1832, it became discretionary for
the Judge to obtain futwa in every case. The old rule which
made the obtaining of futwa obligatory for the Court was
abrogated. If the futwa was not to be obtained then the trial
Judge could utilize the services of the Natives in any of the
three ways laid down. This procedure was diseretionary with
the Judge. But, if the accused happened to be a non-Muslim
he could always ask the Court to dispense with the Moham-
medan Law, Then the Court had no option in the matter.
It had to adopt the alternative procedure explained above.

The non-Muslims thus secured an exemption from the
Muslim Law but it was not clear as to what law would apply
to them in its place. .

For all practical purposes, no futwa was ever called for
after the Regulation except in very exceptional circumstances.
Trials were held with the help of the Jury, the working of
which was hardly satisfactory. Campbell describes the system
in this way : .

‘No one is compelled to serve on the jury; it is alien to
the feelings and customs of the country, people cannot be
induced voluntarily to' sit upon it, and for all practical purposes
it is an  entire failure. The Panchayat or jury of arbitrators,
chosen by the two parties to decide between them in civil
cases, is a native institution, but to be summoned by Govern-
ment to decide upon the guilt or innocence of a person in
whom they take no interest is a hardship and unprofitable
responsibility much disliked by all Natives. In fact, the judge
generally puts into-the box some of the pleaders and such
people about the court, in order to comply with the law, inti-
mates to them very broadly his opinion, they alwavs agree with
him and there is no more trouble, for having taken their
opinion, he may decide as he chooses’,

AGRA, BANARAS

The above account of the development of the Law of
Crimes in Bengal may be taken as applicable to Banaras and
other ceded and conquered territories which all formed part
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of the Bengal Presidency. On certain matters, however,
special legislation was undertaken. The most typical example
was the privilege extended to the Brahmins of Banaras of not
being punishable with death (Reg. XVI of 1795), transportation
being substituted for the capital sentence. Regulation XVII,
Section 15, however, abolished the privilege in 1817.

MADRAS

The Muslim Law of Crimes was operative in Madras
also. Legislation in this field followed the same course as in
Bengal. The reforms of 1790-93, which were incorporated in
Bengal in Regulation IX of 1793, were made applicable in
Madras under Regulations VII and VIII of 1802. No useful
purpose would be served by going over the various changes
that occurred in Madras, their tenor being similar to those
of Bengal.

BOMBAY

The case of Bombay was a little peculiar. The adminis-
tration of criminal justice proceeded on lines different from
those laid down for Bengal and Madras. The Muslim Law of
Crimes was not the general law. The reason for this was that
large territories making part of the Bombay Province had not
been under the Muslim rule at the time of annexation.

The Law of Crimes in Bombay was the personal Law.
The scheme was laid down by Section XXXVI of Regulation
Vin 1799. Christians and Parsees were to be judged accord-
ing to the English Law ; the Muslims and the Hindus, accord-
ing to their own respective laws. The Regulation carried out
certain modifications in the Muslim Law of Crimes on the .
same lines as in Bengal in 1793.

In course of time, the territory under the Government
of Bombay became much augmented by the annexation of the
Maratha districts. The administration of justice in these
territories was more or less customary and not specifically
according to the Hindu Law of Crimes. However, in 1827
Elphinstone the Governor of Bombay, being convinced with the
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necessity of a better and more uniform system of law, passed
a series of Regulations which came to be known as the Elphin-
stone Code which put the law of the province of Bombay upon
a new footing. The Code of 1827 contained considerable
merit about it

Regulation XIV of this Code contained a logical and
self contained penal code which remained in force until it was
superseded by the Indian Penal Code. Its preamble recited
that it had been the practice of the British Government of
Bombay to apply to its subjects respectively their peculiar
laws as modified and amended according to necessity, by the
Regulations. The Courts ascertained the Native Law in each
case, as it occurred, by a reference to the Law Officer of the
religion of the offender. The Regulation in question claimed
to be an expression of the ‘general result of the practice of the
courts’ which would ‘secure the more steady observance of the
principle of administering to individuals the law of their
religion’, while it would also ‘provide a code easy of access for
those individuals of the community to whom, as not being
subject to any specific national or religious code of criminal
law, the English law has with considerable inconvenience been
hitherto applied.’

The Regulation was a short one, containing only forty-
one sections in all. It was very sketchy and not very exhaus-
tive or elaborate. The classification of offences was not
systematic but very rough, confounding minor offence with
the major ones.
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CHAPTER XIX
A
# DEVELOPMENT OF THE LAW IN INDIA

v Two things are essential for a sound and effective
administration of justice—a well organised system of Courts
and a well developed system of law. During the whole of
their political career in India, the English strove to evolve a
system of judicature in accordance with their own liberal tradi-
tions and suitable to the exigencies of the country. The
process started very early—as early as 1661. For the first two
hundred years—from 1600 to 1833—the English made and un-
made various systems of Courts in an endeavour to achieve a
suitable system of judicature. For all this time India was
singularly devoid of law. There was no consclous attempt on
the part of the Authorities to develop a system of law along
with the system of Courts., The Courts sought to administer
justice between man and man without an adequate, certain and
well defined body of laws. The Judges wielded a wide discre-
tion, The principles of law differed from place to place, court
to court and person to person. The legal system lacked cohe-
rence, uniformity and certainty. Justice administered was
haphazard, discretionary and incoherent,

‘/But then, a time came when efforts to ascertain and
define the law also started. India came to have many major
codes on fundamental topics of law. From uncertainty to -
certainty from diversity to uniformity, and_from confusion_ to
coherence, law in India has travelled a long way_in.not a very. .
long period, -

LAW IN THE PRESIDENCY TOWNS

The course of development of the law in the three presi-
dency towns was radically and fundamentally different from
that followed by the system of law in the Mofussil.

These towns were founded by the Company on different
dates under different circumstances. Madras was established
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in 1639, as a result of the grant of a piece of land by a Hindu
Raja! Bombay was ceded to the English King in 1661, whe
transferred it to the Company in 1668 on a small annual rent.?
The town of Calcutta emerged as a result of the grant of
Zemindary of a few villages in 1698.*

The three presidency towns were the first to fall under
the sovereignty of the British Crown. The English Law as
existing in England in 1726 came in operation in these setttle-
ments as the general law.

How and when was the English Law introduced there ?

The Charter of 1661 is the first Charter having a bearing
on the question of introduction of the English Law in these
settlements. The Charter authorised the Governors and
Councils in the Company's settlements to judge all persons
‘belonging to the Company, or that should live under them’, in
all causes, civil and criminal, according to the laws of England.A

The only settlement to be established hitherto in India
was that of Madras, where the Governor and Council came to
administer justice in accordance with the English Law prevail-
ing in England at the time. It may, however, be noted that
the Charter introduced the English Law in Madras more as a
matter of theory than in practice, for, the Authorities, on whom
lay the responsibility to administer justice, did not have an
adequate knowledge even of its fundamentals,

Along with the transfer of Bombay to the Company in
1668, Charles II issued a Charter which required application of
the English Law in the settlement. Accordingly, the Portu-
guese Law, prevailing hitherto, was suppressed in favour of the
English Law in 16725

The Charter of 1726 established three Mayors’ Courts in
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the three settlements of Calcutta, Madras and Bombay. The
Charter did not expressly specify the law which the new Courts
were to administer. The general provisions of the Charter,
however, left no doubt that they were expected to administer
the English Law. That has been the accepted judicial opinion
since the day of the issue of the Charter. Lord Brougham
observed in this connection in the Mayor of Lyons v. East
India Company,’ “A Charter or statute, by which courts of
justice are constituted, does not necessarily determine the law
which they are to administer, but in construing the Charter of
George I, there can be no doubt that it was intended that the
English law should be administered as nearly as the circumstances
of the place, and of the inhabitants, should admit. The words,
‘give judgment according to justice and right, in suits and
pleas between party and party, could have no other reasonable
meaning than justice and right, according to the laws of
England, so far as they recognised private rights between

party and party.”

The Charter of 1726 was uniformly applicable to all the
presidency towns and, therefore, the first regular introduction
of the English Law in these settlements tock place under this
Charter, The whole of the Law of England—Common ot
Statute at that time extant in England was introduced in these
towns.

Subsequent to the Charter of 1726, many more Charters
were issued by the Crown at various times establishing
Courts in the presidency towns. The Charters of 1753, 1774 -
were some of them. Did or did not these subsequent Charters
re-introduce the English Law in these settlements ? This has
been a very common question. As a matter of legal theory
there is nothing to suppose that the English Law was not re-
introduced by these Charters. The Charter of 1753 which
re-established the Mayors’ Courts was as much a legislative
Act as the Charter of 1726. If the latter introduced the

1. See M.LA., 272
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English law, there js no reason why the former should not have
done the same.

But the later judicial opinion on this point has been
somewhat different. The Charter of 1726 is regarded as being
the first and the last to introduce the English Law in the
presidency towns. It isa well recognised doctrine, and one
which has been acted upon by the Courts for such a long
time. The English Law came to be introduced by the
Charter of 1726, and it was not re-introduced subsequently.
The origin of this rule is lost in oblivion, But it can be
said that the rule took a definite shape only after 1776%. Sir
Edward Hyde East, formerly Chief Justice of the Supreme
Court, while giving evidence before the Select Committee of
the House of Lords, which was collecting evidence prepara-
tory to the passage of the Charter Act of 1833, presented a
paper in which he said, ‘It is proper to remind the Govern-
ment that notwithstanding the Act of 1773 and King’s
Charter of 1774 granted under it......the inhabitants of
Calcutta,.....have not the full benefit of the Statute Law of
England of a later period than the 13th year of George I, un-
less expressly named. This has been the uniform construction
of the Judges of the Supreme Court since its institution ; and
whether right or wrong originally the Judges of the present day
cannot depart from it without authority of the Parliament’,

“The period at which the general statute law stops in re-
gard to this presidency is that of the constitution of the
Mayor’s Court in Calcutta ; when those who established that
construction said that British law was then first given to this
as a British Colony, and as a rule it could not be included
in any subsequent statute unless expressly named’.

Sir East continued, ‘Thus by a mere technical rule of
doubiful application and extent the population of Calcutta
had been deprived of the benefits of British legislation, no
other legislation having been substituted forit. Itis difficult
to understand as to why the Charters of the Supreme Court

1. Trial of Raja Nandkumar, page g6.
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which were obviously meant to extend the Criminal Law of
England, as it then stood, to Calcutta, cannot be given that
force on the principle of the legislative authority of the Crown
in conquered territory’.

Similar is the position of the other presidency towns in
this respect, :

The English Law, Common as well as Statute as extant
in England in 1726, was introduced into the three settlements.
It was not, however, the whole of the English Law that was
so introduced, but only so much of it as suited the conditions of
India. The settlements were inhabited by Natives as well
Europeans, All of them were placed under the obligatory
force of the English Law of 1726. There was much in this
Law which had an application only in the context of the pecu-
liar circumstances of England. To apply the law which
punished macrying a second wife whilst the first is living,
to a people amonst whom polygamy was a recognised institu-
tion, would have been monstrous, and, accordingly, it was not
applied. In like manner, the law, which in England punished
as a heinous offence, the carnal knowledge of a female, under
ten years of age, could not, with propriety, be applied to a
country where early marriage was in vogue. It, therefore, came
to be early recognised that only so much of the English Law
was introduced into these settlements as was suitable to the
peculiar circumstances prevailing there. It was necessary
while applying the Law of England to the non-Christian
Natives, Mohammedans and Hindus, te subject it to some
such qualification without which the indiscriminate execution
of the law would have been attended with intolerable injustice

and cruelty.

Two cases decided by the. Judicial Committee of the
Privy Council put the matter beyond any shadow of doubt.
In Mayor of Lyons v. the East India Company?, the question
arose whether the rule of the English Law which incapacitated
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aliens from holding land, was ever introduced into Calcutta.
The Privy Council replied in the negative. The provisions in
question were heid to be manifestly inapplicable to the circum-
stances of the s ttlement.

In Advocate General of Bengal V. Rani Surnomoyee
Dassee,! the Privy Council had to consider the question of the
applicability to Calcutta of that rule of the English Law which
prescribed forfeiture and attachment of personal property of a
person committing suicide in England. The Privy Council
again replied in the negative so far as the applicability of the
rule to the Hindus and the Muslims was concerned. ‘Supposing,
however, the law of forfeiture of goods of felo de se, to have
been introduced in India, and being applicable to Europeans, it
does not apply to Hindus and other Natives, by whom, in many
cases, self destruction is considered not merely legal. but even
torious’, was the verdict of Lord Kingsdown, who happened to
merideliver the decision of the Judicial Committee.

UNCERTAINTY OF THE LAW

The principle, that the law as existing in England in
1526, so far as it was suitable to the local circumstances, was in
force in Calcutta, Madras and Bombay, gave rise to great con-
fusion and uncertainty of the law in these places. There were
about 732 Statutes passed by the DBritish Parliament before
1726. It was a difficult question to answer as to which of these
were applicable and which not.

Under the qualification ‘applicable to local circumstances’,
a large number of these Statutes were obviously excluded.
For example, all the Statutes dealing with the subjects of
Avowdsons, Bankruptcy, Bastardy, Clergy, Commons, Dilapi-
dations, Elections, Excise, Forests, Police, Poor relief, Sewers,
Tithes and the qualifications for sheriffs were clearly framed
with reference to the special conditions of England, and so
could not be deemed as being applicable to the territories
under consideration. But, beyond them, it was a question of

1. oM L A, 38.
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doubt and difficulty whether a particular Statute was so appli-
cable or not and could only be decided by the Court, which
could not te expected to perform such a function satisfactorily ;
and thus the whole situation was confusing and chaotic. In the
first place, the Judges made such declarations only in the few
case swhich came before them ; in the sepond place, their
decisions were not always reported ; thirdly, the rulings differed
f om Court to Court; in the fourth place, the rulings of one
Court were not binding on the other; and lastly, it was not
always certain that the rulings and declarations of the Courts in
all cases were right. In many cases the rulings of the High
Courts came to be reversed by the Privy Council.

Even in cases where a Statute operated in the presidency
towns, it was not always clear whether it applied to all the
inhabitants there or only to the Europeans. An example in
point was the Statute of Elizabeth relating to fraudulent convey-
ances. In Calcutta it was held to be applicable to all, Natives
as well as Europeans. In Madras, it appeared to be the opinion
that it applied only to the British Subjects other than the
Hindus or the Mohammedans.!

The result was a great amount of uncertainty as to the
Statute Law in force in the presidency towns. There was
great confusion, for example, regarding the Statutes relating to
maintenance and champerty. There was great variation of
judicial opinion on this point. The question could be finally
resolved only by the Privy Council, which in Ramcoomar
V. Chandercanto! held that the English Statutes on the subject
were passed in early times, mainly to prohibit high judicial
officers and officers of State from oppressing the King’s subjects
by maintaining suits or purchasing rights in litigation. They
were laws of a special character, directed against abuses pre-
valent in England in early times. Unless they were plainly
appropriate to the condition of things in the presidency towns
of India, they could not be held to be applicable to those
places. The Privy Council came to'the conclusion that those

. 6 M. H.C R. 474.
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Statutes were not applicable to those places, as the presidency
towns were inhabited by various classes of people and the
matters of contract and dealing between party and party were
determined in the case of Hindus and Mohammedans by their
own laws and usages respectively.

Such doubts and difficulties could only be removed effec-
tively by the Indian Legislature which could declare authori-
tatively as to which of these multitude of Statutes were appli-
cable. But for a very long time, the Legislature in India was
inactive in this respect. In 1875, Whitley Stokes sought to
prepare a digest of all such Statutes which could br regarded
as being applicable to the presidency towns ; pointing out the
difficulty of the situation he suggested, that the Legislature, in
consultation with the Judges of the High Courts, should declare
as to which of the Statutes passed before 1726 were to be ope-
rative in the presidency towns. QOut of 732, Stokes selected
about 75 Statutes, some of which certainly, others probably,
and the rest possibly were so applicable.?

The great confusion in the legal system continued to
prevail for long. But thzn a movement for the codification of
_laws started which did away with much of the confusion.

STATUTES AFTER 1720

There was somewhat less difficulty about the applica-
bility to the presidency towns of the Statutes passed in Eng-
land after 1726. They could not be so applied automatically.
Only those of them which were expressly made applicable to
India, or which extended to India by necessary implication,
could be regarded as being operative here.

Some doubts arose in this region due to another factor.
Most of the Statutes in force in England in the vear 1726 were
repealed by Parliamentary Statutes of which only a few applied
expressly to India. The question often arose whether some
of these repealing Acts were applicable to India also even

b

1. A Collection of Statutes relating to India, preface to the 1st
edition.
]
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though they were not expressly so applied. Could a modern
Statute of Parliament amending an ancient Statute in force in
India extend to India by necessary implication? For example,
the Habeas Corpus Act (31 Car, Il c. 2) applied to the presi-
dency towns ; but did the amending Act, 56 Geo. III c. 100,
apply also ? In Reg. v Vaugham, 5 Beng. 429, Phear J. asserted
that it did not ; but Mr. Anstey, in Ameerkhan's Case 6 Beng.
418) contended that it did. Such confusion continued to
disfigure the Indian Legal Systern for long. Only the process
of codification improved the matters.

NATIVES IN THE PRESIDENCY TOWNS

The presidency towns were inhabited not only by the
British subjects, but also by large numbers of Hindus and
Muslims. The Mayors’ Courts established in 1726 were the
Courts of the English Law and this Charter, as we have already
seen, introduced the English Law into the three Presidencies.
Thus arose, in an acute form, the problem whether the civil
law of England was to be applied to the Indians also.?

The Charter of 1726 cameto be modified in 1753.2 At
this time it was expressly provided that the Mayors’ Courts
were not to try actions between Indians, such actions being
left to be determined among themselves unless both parties,
by consent, submitted the same for determination by the
Mayor's Court. This provision appears to be the first reserva-
tion of their own laws and customs to the Indians.

In 1774, the Mayor’s Court at Calcutta was superseded
by the Supreme Court. The Act of 1773 and the Charter of
1774 were silent as to the law that the Supreme Court was to
apply to the Indians. But there is evidence to show that the
new Court was not minded to disregard Native Laws regarding
Marriage and Succession. In the Patna Cause we find the
Court applying the Mohammedan Law of Succession.?

1. See page, 47
2, See page, 48.
3. See page, 100,
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However, to put the matters beyond any shadow of
doubt, the Act of Settlement in 1781 in section 17 directed that
the questions of [nheritance and Succession, and all matters of
Contract and dealing between party and party should be
determined in the case of Mohammedans and Hindus by their
respective laws, and where only one of the parties should be a
Mohammedan or Hindu ‘by the laws and usages of th

defendant'.!

This provision, in the view of Ilbert, ‘constitutes the first
express recognition of the Warren Hastings’ rule in the Eng-
lish Statute law’. The Calcutta rule of 1781 was extended to
other Presidencies in due course when they came to have the
Recorders’ Courts and thereafter the Supreme Courts.

Section 17 of the Act of 1781 had reserved the indigenous
personal Jaws of the Hindus and the Mohammedans only in
two cases— Inheritance and Centract. The Supreme Court at
Calcutta, however, interpreted it, not in a literal but in a liberal
manner. The application of their personal laws was not
restricted only to the two titles specifically mentioned, The
Hindus and the Muslims were given the benefit of their laws
and ¢ swe. s in all fami y and religious matters.

Madras and Bombay stood on parallel lines.

CHRISTIANS, PARSEES ETC.

The presidency towns also contained several other classes
of persons like Armenians, Portuguese, Christians, Jews, Anglo-
Indians and Parsees etc. The Supreme Courts applied to these
persons the English Law, as no reservation of any kind had
been made in their case.

LAW IN THE MOFUSSIL

The first and the foremost measure which introduced
a system of law in the mofussil of Bengal, Bihar and OQrrissa
was Article XXXIII of the Warren Hastings’ plan of 1972.
It provided ‘In suits regarding inheritance, marriage,

1. See page, I15.
428



DEVELOPMENT OF THE LAW IN INDIA

caste, and other religious institutions, the laws of the Koran,
with respect to Mohammadans, and those of the Shaster with
respect to Gentoo, shall be invariably adhered to; on all such
occasions the Maulvies or Brahmins shall respectively attend
to expound the law, and they shall sign the report, and assist
in passing decree’,

The plan of Warren Hastings provided no specific direc-
tions for any suits other than those expressly mentioned. To
cover such cases, Sir Elijah Impey in 1781 as the Judge of the
Sadar Diwani Adalat, prescribed ‘that in all cases, for which
no specifiz directions are hereby given, the Judges of the
Sadar Diwani Adalat to act according to justice, equity and
good conscience’. A similar rule was made applicable to
the Mofussil Diwani Adalats in Bengal, Bihar and Orissa.

For nearly one hundred years the two rules—those of
Hastings and Impey—regulated the question of the substantive
law to be applied by the Adalats in discharge of their
judicial functions. No law had been presctibed in a large
majority of cases ; the Courts had a discretion in such matters,
The result of this circumstance was the growth of a legal
system which was haphazard, uncertain and incoherent., The
Legislature could have done something to improve matters,
but, during the whole of this long period it was singularly
inactive so far as the question of substantive law was con-
cerned.

The process of codification, that is the enunciation of the
law in simple, certain and definite language started from 1833
and gained momentum after 1853. To appreciate the value
of this process it is necessary, firstly, to notice the way the law
developed in the country, and secondly, to have an idea of the
condition of the legal system existing on the eve of the Charter
Act of 1833 which was rtesponsible for the initiation of the
process of codification of laws in India. '

ENGLISH LAW NOT INTRODUCED

The scheme which Hastings .introduced did not amount
to a good system of laws. Hastings himself realized that greatly
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fo be desired was ‘a well digested code of laws compiled agree-
ably to the laws and tenets of Mohammadans and Gentoos’.
But he also realized that with the resources at his command
such a perfect system of laws was out of the question. The
defects in this early scheme—and they were many—were thus
inevitable, which only the passage of time could remove.

Before proceeding to take note of these defects, one
sterling merit of the scheme may be mentioned here. Hast-
ings bad claimed that his plan was ‘adapted to the manners
and understandings of the people and exigencies of the coun-
iry, adhering as closely as possible to their ancient usages and
institutions’. This was true to :a great extent. In the first
place, Indians had been given the advantage of their own indi-
genous system of law in all their family affairs. In the-second
place, the English Law was not introduced in the Mofussil.

S There were many who championed the cause of English
Law, Intheir opinion it was absolutely necessary for the
peace and prosperity of the country that the laws of England
should be introduced into the Mofussil. Some advocated this
course because in their opinion such a measure was calculated
to preserve that influence which the conquerors must possess to
tetain their power. But Hastings did not agree with this
opinion. He believed it to be of great importance, and a very
essential point of civil liberty for a nation that so far as possi-
ble its own laws should be preserved to it ‘Even the most
injudicious or most fanciful customs which ignorance or
superstition may have introduced among them, are perhaps
preferable to any which could be substituted in their room’,
was the conviction of Hastings.

It was fortunate that at this time of transition when there
was a strong inducement to introduce wholesale the English
Law into India, there was a person like Hastings at the helm
of affairs. An indiscriminate introduction of the English Law
in the Mofussil would have been a major calamity. The genius
. of the Indian people, their notions, customs, manners. social
structure and environments radically differed from those of the
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English. The Indians did not understand the English langu-
age, institutions or laws. Apart from this, perhaps the great-
est objection against introduction of the English Law was its
great technicality at the time. It had developed under
circumstances peculiar to England. The English Law of
property had developed against the background of a feudal
society. Many English jurists called the English system as
complex. English Statesmen have called it as unintelligible.
Ilbert has described the English Law of eighteenth cen-
tury as ‘unregenerate English Law, insular, technical, formless,
tampered in its application to English circumstances by
the quibbles of the judges, capable or being an instrument
of the most monstrous injustice when administered in an at-
mosphere different from that in which it had grown up’.

If the Hastings’ scheme had no other merit it had this
at least that it did not introduce the English Law in its com-
plex and unregenerate state into India. As time passed on,
the Indian Administrators carue to appreciate more and more
the unsuitability of the unmodified English Law to the circum-
stances of India. Harrington writing in 1805, may be taken as
representing this view of the Administrators when he said,
“The fixed habits, manners and prejudices and the long esta-
blished customs of the people of India, formed under the
spirit and administration of arbitrary government, totally
opposite in principle and practice to that of England, would
not admit of a more general application of British laws to the
inhabitants of the country ; who are not only ignorant of the
language in which those laws are written, but could not possi-
bly acquire a knowledge of our complex, though excellent,
system of municipal law...’

SCHEME OF THE LAW APPLIED IN THE MOFUSSIL
The scheme of the law applied by the Courts in the
mofussil of Bengal, Bihar and Orissa was as follows :

1. The Acts of the Parliament had over-riding authority.
Therefore, those Acts of the Parliament which extended to
India, either expressly or by necessary implication, had to be
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observed by all the Courts in the land. Such Acts dealing
with any branch of the substantive law were only very few.

2. Regulations of the Government were applied before
1833 ; after that date, the Acts enacted by the Legislative
Council of India had to be applied.

3. Hindu Law was applied in all suits among the
Hindus in cases regarding succession, inheritance, marriage,
caste and other religious institutions.

4. Mohammedan Law was applied in similar suits
among the Mohammedans,

5. On all other points the Courts had to act according
to justice, equity and good conscience,

The scheme of things was laid down by Warren Hastings
in 1772, as also by the Regulations of the Government enacted
due to the initiative of Impey in 1781,

The Courts in Madras were enjoined to follow a similar
scheme by Reg_ulation III of 180z.

In Bombay the scheme was slightly different. First, the
Acts of the Parliament were applied ; second came the Regula-
tions of the Government. Thereafter, the usage of the country
in which the suit arose was to be applied ; if there was none,
the law of the defendant, and in the absence of specific law
and usage, justice, equity and good conscience was to be
applied. This was the result of section 26 of Regulation IV of
the Elphinstone Code of 1827.

The result of the operation of these schemes was very
unfortunate on the development of the law in India, The
legal system as it developed could be damned ‘loudly and long
for its lack of completeness, uniformity and certainty’. The
reasons for such a state of affairs inter alia were, the incohe-
“rent and complicated system of the Regulation Law, and the
operation of the rule of justice, equity and good conscience.
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REGULATION LAW

It has already been described in the previous pages as to
how the Regulating Act conferred a limited power of legisla-
tion on the Bengal Government, how it came to be extended in
1781! by the Act of Settlement and how Lord Cornwallis by
enacting his famous Regulation—Regulation XLI of 1793—
tried to improve legislative forms and methods, The history
of the development of the Regulation Law in India may be
said to have begun from the year 1793.%

In 1797, the British Parliament put its seal of approval
on the legislative methods and forms announced by Cornwallis
through the Regulation XLI of 1793. The most of what the
Act® of the Parliament said had been adopted wverbatim from
the famous Regulation. The Act recited that wvarious Regula-
tions for the better administration of justice among the inhabi-
tants and others within the provinces of Bengal, Bihar and
Orissa had from time to time been framed by the Governor
General in Council in Bengal ; that it had been established and
declared as essential to the future prosperity of the British
territories in Bengal, that all Regulations passed by the Govern-
ment, affecting the rights, properties, or persons of the subjects
should be formed into a regular Code, and printed with trans-
lations in the country languages; that the grounds of every
Regulation be prefixed to it; and that the Courts of justice
within the Provinces be bound to tegulate their decisions by
the rules and ordinances which such Regulations might contain.
It was essential that so wise and salutary a provision should be
strictly observed, and that it should not be in the power of the
Governor General in Council to neglect or dispense with the
same.

Accordingly, the Act enacted that all Regulations which
might be issued and framed by the Governor General in
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The process of codifying the Regulation Law was initia-
ted by Regulation I of 1802 which ordered the formation of a
regular Code according to the plan adopted in Bengal in the
Regulation XLI of 1793.

BOMBAY

Bombay was the last to receive the powers of legislation,
The Act, 47 Geo. III. c. 68, by s. 3, passed in the year 1807,
conferred on the Government of Bombay the same powers of
legislation for territories under their authority as other Govern-
ments enjoyed.

PRESIDENCY TOWNS OF MADRAS AND BOMBAY

The Regulating Act of 1773 had conferred on the Gover-
nor General in Council powers to make laws for the Presidency
of Fort William, subject to such laws being regisiered in the
Supreme Court of Judicature. Such laws had to be reasonable
and not contrary to the laws of England. This power of the
Bengal Government remained undisturbed for long in
subsequent years.

The Governments of Madras and Bombay, on the other
hand, had powers of legislation granted to them for the respec-
tive settlements by the Charter of 1726 and repeated in the
charter of 1753. Under these powers the Government could
frame laws and rules for the settlement subject to cértain restric-
tions. To introduce uniformity in the system of making laws
for the three presidency towns it was thought expedient in
course of time to grant to the Governors and Councils of
Bombay and Madras the same powers of government as were
vested in the Governor General in Council for the government
of Fort William. In 1807,47 Geo. 68, s. 1 accordingly em-
powered them to make and issue such rules and regulations
for the good order and civil government of the towns of
Madras and Bombay as the Governor General in Council might -
make for the good order and civil government of Fort William.
Such laws had to be registered in the Supreme Court of

1. See page 41.
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Madras and the Recorder’s Court at Bombay. All other
restrictions which existed in the case of the Governor General
in Council in this respect had to be observed by the Govern-
ments of Bombay and Madras also.

THREE LEGISLATURES

At the close of 1807 a uniform system of legislation pre-
vailed in the three Presidencies. Each Presidency was self
contained as far as the making of laws was concerned. The
three Governments stood on the same level in this respect. The
Governor General in Council did not exercise any direct autho-
ritv over the Governors in Council at Madras and Bombay in
the matter of making laws.

Each of the three governments had a dual power to make
laws. It could make laws for the presidency towns under its
jurisdiction. These laws had to be registered with the Crown’s
Court functioning there. The laws had to be just and reason-
able. They could not be repugnant to the laws of England.
The King in Council, either spontaneously or on represen-
tations, might cancel any of such laws. '

Further, each of the three Governments had powers to
frame Regulations for the territories subject to its control. The
Courts in the Mofussil had to observe them. They were not
subject to the restrictions existing in the case of laws made for
the presidency towns. These Regulations had to be formulated
into a regular Code by the Government. The Regulations had
to be printed and published in the languages of the country.

Each Government had separate and identical powers of
legislation within its territories. Madras and Bombay, though
subordinate, could pass Regulations independently of Calcutta.
They were, however, required to send a copy of each of their
Regulations to the Governor General in Council, though not
necessarily for its approval.

Under the authority of this arrangement each Govern-
ment passed a number of Regulations which were compiled

into Codes for each Presidency. The Bengal Code started’
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from 1793 ; the Madras Code began from 1802. The Bombay
Code took shape from the Mountstuart Elphinstone Code of
1827, wheri all the previous’ Regulations were abrogated and
new Regulations passed instead were compiled into a Code.

CHARTER ACT OKeI813

The Chartér Act of 1813, 53 Geo. III. ¢. 155, made two
alterations in the field of legislative powers of the various
Governments in India. In the first place, the legislative
powers conferred on them were brought under a stricter con-
trol of the Parliament. Section 66 of the Act laid down that
copies of all the Regulations made by the several Governments
in India under the authority of the Acts of Parliament (37
Geo. 111, c. 142, 30 & 40 Geo. III. c. 79, and 47 Geo. III, c.
68) should be laid annually before the Parliament.

In the second place, the Act of 1813 extended further
the scope of legislative powers of the several Governments.
All such Regulations were to apply to all persons proceeding
to India within the limits of the Company’s Government. The
several Governments, secured the powers of taxation, to make
articles of war and to levy customs.

SYSTEM OF REGULATION LAW-MERITS AND DEMERITS

For nearly three decades the three Governments in India
were engaged in framing Ragulations for the territories under
their control. A huge mass of Regulation Law was thus
created. In Bengal alone not less than 675 Regulations, many
of them containing over one hundred sections, were passed.

The Regulations deal with a variety of subjects. Their
main object was procedure and current legislation, that is,
such measures as were necessary to meet particular cases.
They established Civil and Criminal Courts. They prescribed
the procedure which these Courts were to follow. They dealt
with Police, Revenue, Customs, Excise, Salt, Opium, Coins
and so forth. But these Regulations did not touch—or touched
~ very vaguely-or generally—the field of substantive law that the-
established Courts of Justice were to administer. - They did
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not touch the personal law of the Hindus or the Muslims.
They did not lav down any law of Contracts or Torts. Thus
vast gaps and blanks were left unfilled in the substantive law
of the country.

The most interesting part of these Regulations is the
portion, known as ‘Preamble’, which was attached to each one
of the Regulations and in which reasons for the enactment of
that particular Regulation were stated* It is thus possible to
have an idea of the growth and development of the various
phases of administration. The Regulations furnish the best
material for studying the methods of administration, or rather
experiments in government during those early days of the
British Government in India. The Regulations throw a flood
of light on the social, political and economic conditions obtain-
ing in India at the time and from this point of view the value
of the Regulations is very great even to-day.

The Regulations fulfilled a great want in the times they
were framed. The Regulations were framed, modified and
abrogated, according to the peculiar circumstances of time and
place and the exigencies of the situation.

But the system of Regulation Law was not perfect. In
the words of Rankin they had ‘many defects in point of subs-
tance and few merits in point of form'. The process of
gradually building up the law rendered the whole mass of
Regulation Law into an incongruous complicated and undi-
gested mass ; intricate to study and difficult to comprehend.
They were passed without any long term view or thoughtful
planning. They were mostly in the nature of temporary
expedients adopted by the Government to meet some pressing
problem of the day. ‘The tentative amendments, the partial
and impetrfect solutions, the makeshift devices which constitute
a gradual process of improvement were in the circumstances
of the time and of the country a true method of progress and
in general the only method which would work. But the results
of such a processs are almost necessarily defective.’

i " -
1. See page 189, Corwallis’ emphasis on Preamble for each Regulation,
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The Regulations were often badly drafted. They had
been drawn by inexperienced persons with little skilled advice.
Frequently, they were conflicting with each other.

A very prominent defect in the system of Regulation
Law was its great uncertainty., The facility with which the
Regulations could be made or unmade, prompted the Authori-
ties to tamper with them at their sweet will and pleasure. The
Regulations were changed so frequently that it was scarcely
possible to recollect whether any particular law was in force or
had been repealed. Changed one year, abrogated next year and
reintroduced third year the cycle went on presenting an example
of fickleness in the presiding power, and imposing great con-
fusion and chaos in the law, making it difficult to understand.

The greatest defect in the system of Regulation Law
was the existence of three parallel systems created by three
Governments having coordinate authority to enact Regula-
tions. There was no uniformity in the system. The Regula-
tions at Bombay might be divergently different from those in
Bengal though dealing with the same points. The Regulations
passed by one Government were often in conflict with those
passed by the other. Discrepant laws existed in different parts
of India. Thus for example, in Bengal serious forgeries were
punishable with double the term of imprisonement provided
for perjury; in Bombay perjury was punishable with double
the imprisonment provided for the most aggravated forgeries ;
while in Madras, two offences were excatly on the same foot-
ing, in Bombay the escape of a convict was punishable
with double the imprisonment assigned for it in either of the
other Presidencies, while coining was punishable with little
more than half what the other Presidencies assigned. Whitley
Stokes summed up the whole position tersely thus: ‘The
Anglo-Indian Regulations, made by these different legislatures,
contained widely different provisions, many of which were
amazingly unwise’.!

&

1. Anglo-Indian Codes 1. .2
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Lord Bryce speaks of their work as having been done ‘in
a very haphazard fashion’.

The system of Regulation Law thus suffered from an in-
herent weakness. It was creating diversity where uniformity
would have been the better principle. Diverse laws had grown
under it. Its bulk had unnessarily been bloated for even on
topics of common interest to all the Governments there neces-
sarily existed three Regulations, when one passed by some
central authority would Have met the exigenies of the situa-
tion.

JUSTICE, EQUITY AND GOOD CONSCIENCE

The plan of Hastings laid down specifically the law to
be applied by the Courts only for a few topics, viz. Inheri-
tance, Marriage, Caste, and other religious usages and institu-
tions. These topics did not exhaust the whole scope of liti-
gation with which the Courts were usually confronted. No
specific direction and no sufficient guidance had been given,
either by Hastings' plan or by later Regulations, regarding
the law that the Courts were to apply to other heads of litiga-
tion. There was thus a serious gap. In this vacuum the
Courts were to act according to justice, equity and good con-
sciencel. The maxim of justice, equity and good conscience
did not mean anything else but the ‘discretion of the Judge’.
There was no specified way in which the Judges could exer-
cise their discretion. The Judges had full liberty to decide
the causes before them in a way which appeared to them to
do substantial justice between the parties.

The obvious result of such a state of affairs was confu-
sion and uncertainty in the system of laws of the country.
Discretion of one Judge differed from that of another. The
notions of equity, justice and fairplay differed from Judge to
Judge. No one thus knew as to what were the principles to
be applied to any particular case.

The Judges on whom devolved the duty of administering

e

1. See Impey's Scheme of 1781, p. 137.
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justice in the initial era of the Company’s administration of
India, were lay persons who had no training In any system
of law. They were Englishmen who had been provided with
the assistance of Native Law Officers—the Kazis and the
Pundits—who used to guide them in the adjudication of ques-
tions relating to the personal laws of the Hindus and
the Mohammedans. A practice thus appears to have originated
in the Courts under which they applied the Hindu and the
Mohammedan Laws, as the case might be, even in those cases
in which they were not bound to administer justice according to
those laws, but had to act according to their discretion. Te
exercise discretion in this way was simple as well as consonant
with the general tenor of the whole scheme. The Native Law
Officers were available near at hand and the lay Judges could
very easily ascertain the principles covering these cases. Thus
in maters of Contract and such other matters the Hindu and
the Mohammadan Laws came to be applied. It wasin this way
that the Muslim Law of Gifts and Pre-emption came to be
applied by the Courts.

Another probable source from where the Courts could
borrow the principles for deciding cases which they had to
decide according to their discretion, was contained in the
customs prevailing in the country. In the absence of any
specific direction or any guidance from any other more autho-
ritative source, it was proper for the Courts to look to the
customs of the parties, place, family, community, tribe or class
as might be available to them.

After the advent of the High Courts in India, the Courts
began to give a somewhat new meaning to the phrase ‘justice,
equity and good conscience.’

The High Courts and the Lower Courts came to consist
of the English Judges trained in the system of the English Law.
Whenever they came across a point which they were directed
to decide according to justice, equity and good conscience the
Judges invariably began to base their decisions on the rules of
the English Law. Not only those principles of the English Law
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which suited the conditions in India, but even those technical
rules which were peculiar of the English Law came to be thus
applied to India. The High Courts and even the Privy Coun-
cil encouraged this process. They very specially laid down
that justice, equity and good conscience means nothing else
but the rule of English Law.

In Varden Seth Sam V. Luckpathy,! the highest Court
of appeal, the Privy Council gave it as its opinion that although
the English Law was not obligatory upon the Courts in the
Mofussil, they ought, in proceeding according to justice,
equity and good conscience, to be governed by the princi-
ples of the English Law, applicable to a similar state of
circumstances.

‘Now, having to administer justice, equity and good
conscience’ says Sir Barmes Peacock? ‘ where are we to
look for the principles which are to guide us? We must go to
other countries where equity and justice are administered upon
principles which have been the growth of ages, and see how
the courts act under similar circumstances ; and if we find that
the rules which they have laid down are in accordance with the
true principles of equity, we cannot do wrong in f"ollowing
them.” ‘Though justice, equity and good conscience’ says
Sir James Stephen® ‘are the law which Indian Judges are
bound to administer, they do in point of fact resort to English
law books for their guidance on questions of this sort, and it
is impossible that they should do otherwise, unless they are
furnished with some such specific rules as this Act (Contract
Act) will supply them with’. In Waghela V. Sehkh Masludin®
their Lordships of the Judicial Committee remarked that
‘equity and good conscience’ had been ‘ generally interpreted
to mean the rules of English law if found applicable to Indian

1. oM. I A; 303,

2. Saroop V. Troyla khonath (1868) ¢ W. R. 230, 232. See also Brojo
V. Rama Nath (1897) 24 C. go8, g30.

3. Supplement to the Gazette of India, May 4, 1872 p. 535.

(1887) 14 I. A, 89, g6 see also Dada v. Babaji (1868) 2z Bom. H.C. «

R. 36, 38 ; Webb' v, Lester (1865) z Bom. H. C. R. 52, 56.
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Society and circumstances.” The Judges in deciding cases by
this maxim, decided them by the rules of English Law and thus
many rules contrary to the genius, custorns, habits and insti-
tutions of the Indians, indirectly found their way to India. In
course of time it was found necessary to check the introduction
of such technical rules of the English Law. ‘The only way of
checking this process of borrowing English rules from the
recognised English authorities is by substituting for those rules
a system of codified law, adjusted to the best Native customs
and to the ascertained interest of the country’.

A system of law which depends for its exposition on case-
law can scarcely be satisfactory, The reasonis obvious. A
host of points will necessarily be left unsettled under such a
system till the highest tribunals have had an opportunity to
adjudicate them. When they have decided their judge-
ments are very likely to differ as the Judicial Officers are fre-
quently influenced by their own fads or fancies. The evils of
the divergence of views have a tendency to increase and not
diminish, As the conflicting precedents go on accumulating,
the task of ascertaining the Jaw applicable to a particular case
becomes proportionately more and more difficult ; and when
the right to appeal is allowed to two or more courts, the uncer-
tainty becomes so overwhelming as to necessarily entail great
embarrassment to the course of proper administration of justice,
besides involving extra expense and delay in litigation, “Well-
designed legistation’ says Sir James Stephen? ‘is the only possi-
ble remedy against quibbles and chicanery. All the evils which
are dreaded.. .. ....from legal practitioners can be averted in
this manner and in no other. To try to avert them by leaving
the law undefined, and by entrusting Judges with a wide
discretion, is to try to put out the fire by pouring oil upon it.
Leave a Judge with no rule, or with one of those leaden rules
which can be twisted in any direction, and you at once open to
the advocate every sort of topic by which the discretion of the

1. Despatch from Lord Salisbury (the then 8, S. for India) to the Govt.
of India. Dated the 20th Jan. (18-;6. ) 1o the Gov

2. Gazette of India supplement, May 4, 1872 p. 520.
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judge can be guided. Shut the la\a}yers' mouth, and you fall
into the evils of arbitrary government.’

Communities other than Hindus and Muslims in the
Mofussil.

Hastings’ rule prescribing the Hindu and the Moham-
medan Laws to the Hindus and the Mohammedans respectively
in certain types of cases was of a very restricted nature. There
was no specific rule of law for many other types of persons
except the general direction to the Courts to act in such cases
according to justice, equity and good conscience.

The country was inhabited by various communities other
than the Hindus and the Muslims. There were European British
subjects, Anglo-Indians, Armenians, Parsees, French and Portu-
guese residing in the Mofussil. Another important class
consisted of the Native Christians. Jews also constituted a
separate community. For all such communities no specific
system of law had been prescribed for the Courts in the Mofussil.
Faced with the direction to administer justice among these
people according to their discretion, the Courts of the Com-
pany developed the practice of applying to them the law of the
country of the origin of the parties. In the case of indigenous
population like the Native Christians the Courts applied the
customs prevailing among them. To apply personal laws
to these parties in the same way as was done in the case of
Hindus and Mohammedans appeared to be the best solution to
the Courts and also in accordance with justice and equity.
Thus in accordance with this practice, the Sadar Diwani Adalat
decided a question of succession among the French in accord-
ance with the French Law.? Questions of inheritance among
the Portuguese were decided with the help of the Portuguese
Law.? Armenian Law was administered when the parties
before the Court happened to be Armenians® Questions of
inheritance, succession and marriage among the Parsees ‘were

1. Durand v. Boilard 5 Ben. Sad. Rep. 176.
2. Joanna Fernandez v. Domigo de Silva 2 Ben. Sad. Rep. 227,
3. Aratoon v. Aratoon Indian Decisions (Old Series) VIII, 469.
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regulated according to the Parsee Law.* The Jewish Law was
administered to the Jews.”?

Another important category of persons for whom no law
bad been prescribed were the East Indians—descendants of a
European and a Native, or half caste, These persons follow-
ed in all things the usages and the customs of the English
residents in India. In the common bond of union in religion,
customs, and manners, the East Indians approached the class
of British subjects. On the basis of justice, equity and good
conscience the Company's Courts administered to these
persons the English Law. This course evidently was a just and
proper exercise of the discretion entrusted to the Courts.
Elucidating the point, the Privy Council in the leading case of
Abraham v. Abraham observed, ‘The English Law, as such,
is not the law of those Courts, They have, properly speaking,
no ohligatory law of the forum, as the Supreme Courts had,
The East Indians could not claim the English Law as of right ;
but they were a class most nearly resembling the English, they
_conformed to them in religion, manners and customs, and the
English Law as to the succession of movables was applied by
the Courts in the Mofussil to the succession of the property of
this class.'

Courts applied the English Law to the European British
subjects residing in the Mofussil.

The position of the Indian Christians was very typical.
No law had been specifically mrescribed for them. These
persons originally belonged either to the Hindu or the Moham-
medan stock and thence they became converted. Questions of
inheritance etc, arising among them were usually decided on a
consideration of ‘the usage of persons situated as the parties
who are described as Christians whose ancestors are of Hindu
stock, and the usage in their particular family as indicated by
the acts of the parties and their predecessors, in respect of
their property since they have belonged to the Christian com-
munity’. The reasons for the adoption of this rule were these :

1. Medee Kaikhooscrow Hormusjee v. Coover Bhaee 6 M.ILA, 448,
2, Musleah v. Musleah, 1 8. C. R. Ben. 8g4.
3. 9 M. L Al 240.
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In such cases Courts were to administer justice according to
justice, equity and good conscience. There was no lex loci and
so the rule of law must be according to the customs and usages
of the class to which the parties belonged, and the usages in
cach particular family which could be ascertained by evidence.

These rules applicable to the Indian Christians were
elucidated by the Privy Council in the famous case of
Abraham v. Abraham. A Hindu became a convert to Chris-
tianity ; married an Anglo Indian wife and with her and the
children of this marriage he conformed in all respects to-the
Janguage, dress, manners, and habits of the English persons up
ta the time of his death. The Sadar Diwani Adalat at Madras
applied to him the Hindu Law principle of Coparcenery. The
matter came in appeal before the Privy Council. Being the
first case in which the question of law applicable to such cases
had come to be considered, the Privy Council gave its opinion
in extenso. The propositions laid down were :

1. Assoon asa Hindu became a Christian, he at once
became severed from the family. The Hindu Law ceases to
have any continuing obligatory force upon the convert. He might
renounce the old law by which he was bound in the same way
as he renounced his old religion, or if he thought fit, he might
abide by the old law, notwithstanding he had renounced the
old religion.

2. The convert in all those matters with which Chris-
tianity has no concern though not bound by the Hindu Law
or any' other positive law, ‘may by the course of conduct after
his conversion have shown by what law he intended to be
governed as to these matters. He may have done so either
by attaching himsell to 2 class which as to these matters has
adopted and acted upon some particular law, or by having
himself observed some family usage or custom’. Nothing
could surely be more just than that the rights and interests
in his property, and his powers over it, should be governed by
the law which he had adopted or the rules which he had ob-
served.
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3. The class of Native Christians had subordinate
divisions forming again distinct classes, of which some
adhere to the Hindu customs and usages as to property ;
others retain those customs and usages in a modified form ;
and others had wholly abandoned those customs and usages
and adopted different rules and laws asto their property.
The deceased in the particular case belonged to this last cate-
gory and so the principle of Hindu Law could not be applied

to him.

Abraham v. Abraham thus laid down that every case had
to be dealt with on its own merits. Evidence alone could
establish whether the convert was following the original cus-
toms {ully, or in a modified form or had completely abandoned
them. Then only the case could be decided.

The above discussion would show remarkable confusion
that surrounded the principles of law to be applied to those
persons who were neither Hindus nor Mohammedans. The
Courts tried to ascertain their customs and usages. Tardy
and voluminous evidence had to be produced by the parties to
establish a particular custom and usage. All this created
confusion and delay in the judicial proceedings.

There was no uniformity in the legal system. Each
person had his own distinct and separate system of law appli-
cable to him. A very sorry state of affairs existed in British
India at the time. ‘Five men each under a different law may be
found walking or sitting together.’ In matters of Inheritance
and Succession and personal relations each individual was
governed by his own personal law, customs and usages, The
First Law Commission commented on the prevailing set up
and observed. ‘Though British India may appear on the one
band to have less need of a lex loci than any other country,
because the great mass of its population consists of two sects

"whose law is contained in their religion, vet on the other hand
there is probably no country in the world which contains so
many people who, if there is no law of the place, have no law
whatever’,
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The legal system as it worked was thus very unsystematic,
uncertain and unsatisfactory. The Courts had to work under
a great strain—greater perhaps than any other Court in the
world—as they could be called upon to decide a point of
inheritance or succession under any system of Law in the world.
They could be called upon to administer any of the systems,
Hindu Law, Mohammedan Law, English Law, Jewish Law,
Parsee Law, Armenian Law and so on.

Two points may be noted. In the first place, the doctrine
of applying personal laws to various classes of persons extended
only to a few topics like Marriage, Succession, Inheritance and
family relations ; precisely the same topics for which the Courts
were bound to administer the Hindu or the Mohammedan
Laws to the suitors concerned.

In the second place, there was a fundamental difference
in the practices obtaining at the Supreme Courts and the
Mofussil Courts. The Supreme Courts were required to
administer the Hindu Law and the Mohammedan Law to the
Hindus and the Mohammedans respectively in a few topics.
They, in all other cases, administered the English Law. In
Musleah v. Musleah? the Supreme Court at Fort William
applied the English Law to the Jews. In Emin v. Emin the
same Court applied the English Law to the Armenians. The
Supreme Court did not consider itself to be possessing jurisdic-
tion to administer personal laws of the parties, except in the
case of Hindus and Mohammedans. In all other cases the
Supreme Courts applied the English Law which was regarded
as the lex loci in the three presidency towns.

In the beginning the number of these persons was not
big. The uncertainty in the law therefore did not produce
much mischief. With the passage of time India began to
attract more and more foreigners. In 1833 it was thrown open
to Englishmen. The number of Native Christians also
multiplied. No longer could the law be allowed to remain in
such a confused state. It was therefore highly desirable to

1. S5.C.R. Béng. I 894.
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evolve a body of law, simple and certain, which might be
applied to all except the Hindus and the Mohammedans in
matters of Succession, Inheritance and Marriage. It was
necessary to codify the law and when the process of codification
of the law started in India, due attention was paid to this
aspect of the problem. Codification of laws therefore had a
peculiar importance in the context of India where the law was
in such a chaotic and confused state.

DEFECTS IN THE SYSTEM OF LAWS

A very dismal picture was thus presented by the system
of Laws prevailing in India. In the absence of any specific body
of J]aw on many important heads of litigation, the Courts were
trying to create a system of law on the basis of the doctrine of
justice, equity and good conscience which was at once contra-
dictory and incoherent. There were four Courts of Sadar
Diwani Adalats functioning in the country. There were three
Supreme Courts established under the Royal Charters. Every
one of these tribunals was perfectly independent of the others.
Every one of them was at liberty to put its own construction on
the law. Under such a system it was natural that there should
arise, in the course of 2 few wears, a large collection of cases
and decisions diametrically Gpposed to each other, and, all of
equal authority. The law thus was bound to become bulky,
uncertain and contradictory.

The existence of five different bodies of Statute Law in
force in India was another cause of uncertainty and complicacy.
(2) The English Statute Law passed before 1726 and prevailing
in the presidency towns. (b) English Statute Law subsequent
to 1726 which extended to India expressly or by necessary
implication (c) The Regulations of the Governor General in
Council commencing with the Cornwallis’ Code of 1793. (d)
Regulations of the Governor and Council in Madras which
commenced from 1802. (e) Regulations of the Bombay
Government starting from 1799, or 1827 when all the previous
Regulations were rescinded.

The defective system of the Regulation Law, the doctrine
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of justice, equity and good conscience, and the absence of fixity
of rules of Land applicable to Christians, Jews, Anglo-Indians
etc. also created much uncertainity, disun’formity and ambi-
guity in the law.

The great uncertainty of law was the subject of comment
by the Judges of the Supreme Court of Calcutta. In a letter
to the Governor General in Council at Calcutta they happened
to observe as follows :

‘In this state of circumstances, no one can pronounce an
opinion or form a judgment, however sound, upon any dispu-
ted right of persons respecting which doubt and confusion may
not be raised by those who may choose to call it in question ;
for very few of the public or personsin office, at home, not
even the law officers, can be expected to have so comprehensive
and clear a view of the present Indian system, as to know
‘readily and familiarly the bearings of each part of it on the
rest, There are English Acts of Parliament specially provided
for India, and others of which it is doubtful whether they apply
to India wholly, or in part or not at all. There is the English
common law and constitution, of which the application, in
many respects, is still more obscure and preplexed ; Mahome-
dan Law and usage ; Hindu Law, usage and scripture; Char-
ters and Letters Patent of the Crown; Regulationsof the
Government, some made declaredly under Acts of Parliament
particularly authorizing them, and others which are founded,
as some say, on the general power of Government entrusted to
the Company by the Parliament, and as others assert on their
rights as successors of the old Native Governments ; some
Regulations require registry in the Supreme Court, others do
not ; some have effects generally throughout India, others are
peculiar to one presidency or one town. There are commissions
of the Governments, and circular orders from the Nizamat
Adalat, and from the Diwani Adalat; treaties of the Crown;

treaties of the Indian Government....”
i

Such a confused state of affairs could not be conducive to
good government or an effective administration of justice, It
was thus very desirable that ‘so confused an issue should be”
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disentangled, and that as much as possible of it should be
arranged and permanently fixed’. It was extremely necessary
that something be done towards simplifying, rationalizing and
systematizing the law throughout India. The chaos with which
the legal system in India was afflicted could be effectively dealt
“with by Local Legislature—a legislative organ working in India.
The Charter Act of 1833 made some provisions in this direction.

B .
v THE PROCEES OF CODIFICATION
e .INTRODUCTORY

' . The nineteenth century in England was the period of
Bentham. A strong advocate of codification, he was hitting
hard at the defects existing in the Laws of England at the
time. The test to which Bentham subjected every institution
or rule was its utility as a means of conduclng to ‘the greatest”
happiness of the greatest number’, and if ‘it failed in the test it
stood condemned, however venerable. His doctrine of utili-
tarianism had a prefound influence on the course of legislation
in England after 1830. Many important reforms in the field
of Law and Procedure were undertaken.

< It was at this time that the Charter Act happened to be
passed by the Parliament. There were many responsible per-
sons who had been profoundly influenced by the Benthamite
doctrines. The confusion of the Indian Law was very well
known. It could hardly stand the test of utility as propounded
by Bentham. The protagonists of his views thus took opportu-
nity to incorporate a few clauses in the Charter Act of 1833
which were designed to promote a process of codification of the
law in India. Mr. Charles Grant in moving certain resolutions
respecting the Charter of the Company referred to the sorry
state of affairs prevailing in the Indian Legal System and attri-
buted these defects mainly to three sources, namely, in the laws
themselves, in the authority for making them, and in the manney
of executing them.

©  XOn 1oth July, 1833, in the course of debate on the
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same subject, Lord Macaulay demonstrated the necessity and
practicability of codification, that is, the conversion of all law
into a written and systematically arranged code, in British
India. ‘I believe’ said Macaulay, ‘that no country ever stood
so much in need of a code of laws as India, and I believe also
that there never was a country in which the want might so
easily be supplied’. Continuing he said, ‘The work of diges-
ting a vast and artificial system of unwritten jurisprudence is
far more easily performed and far better performed by few
minds than by many, by a Government like that of Prussia or
Denmark than by a Government like that of England. A quiet
knot of two or three veteran jurists is an infinitely better machi-
nery for such a purpose than a large popular assembly divided,
as such assemblies almost always are, into adverse factions.
This seems to me, therefore, to be precisely that point of time
- at which the advantage of a complete written code of laws may
most easily be conferred on India. It is a work, which cannot
be well performed in an age of barbarism, which cannot with-
out great difficulty be performed in an age of freedom. Itis
the work which especially belongs to a Government like that of
India—to an enlightened and paternal despotism.’

+ To achieve the object of codification of Indian Laws,
the Charter Act of 1833, passed by the Parliament, made pro-
visions for the establishment of an All India Legislature, the
creation of a new office of the Law Member and for the
appointment of a Law Commission in India. The principles
on which the future work of codification was to proceed were
expounded by Macaulay in a celebrated passage in his speech
in the Commons. He said, ‘We must know that respect must
be paid to feelings generated by differences of religion, of
nation and caste, Much, [ am pursuaded, may be done to
assimilate the different systems of law without wounding those
feelings. But whether we assimilate those systems or not,
let us ascertain them, let us digest them. We propose no
rash innovation, we wish to give no shock to the prejudices of
any part of otr subjects.....our principleis simply this—
uniformity where you can have it—diversity where vou must;:(
have it—but in all cases certainty”.
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VEROVISIONS OF THE CHARTER ACT 1833

The Charter Act made many vital alterations in the
legislative system of India. In the first place, it created in the
real sense an All India Legislature having authority to make
laws and regulations for all territories in the possession and
under the government of the Company at the time. The new
Legislative Council had wide powers of legislation, It could
repeal amend or alter any Jaws or regulations in force in the
said territories. It could make laws and regulations for all
persons, whether British or Native foreigners or others. It
could make laws for all Courts of Justice, whether established
by His Majesty’s Charters or otherwise. It could legislate for
all places or things whatsoever within and throughout the
whole and every part of the said territories, and for all servants
of the Clompany.

This wide legislative power was, however, subject to
some exceptions. It could not in any way alter the provisions
of the Charter Act of 1833 itself. Neither could it change the
Mutiny Acts nor could it alter the provisions of any Act of
Parliament to be passed after 1833. Likewise, Council was
not eligible to legislate so as to affect the prerogative of the
Crown, or the authority of the Parliament, or the constitution
or rights of the Company, or any part of the unwritten Jaws
or constitution of the United Kingdom of Great Britain and
Ireland ‘whereon may depend in any decree the allegiance of
any person to the. Crown of the United Kingdom, or the
sovereignty or dominion of the said Crown over any part of
the said territories’.

The Court of Directors, however, could signify to the
 Governor: General in Council their disallowance of any laws
or regulations enacted by them. On receipt of such disallo-
wance, the Governor General in Council ‘shall forthwith repeal
all laws and regulations so disallowed’.

The legislative enactments of the new Legislature were
clothed with a new halo, sanctity and dignity. The Laws and
Regulations of the Legislative Council were to be of the same
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force and effect as any Act of the Parliament and was to be
taken notice of by all the Courts of Justice whatsoever in the
same manner as any Act of Parliament, Henceforth there was
no necessity of registering or publishing any law made by the -
Governor General in Council in any Court of Justice. The
old rules under which the Regulations of the Calcutta, Bombay
and Madras Governments, to be binding upon the Supreme
Courts had to be registered with them, were thus abolished.

[Pp——

The powers of legislation were wvested in the Governor
General in Council. The Council, besides the Governor
General, was to have four ordinary members out of whom one
was to be the Law Member.! The three ordinary members
were to be appointed by the Court of Directors from amongst
persons who had been the servants of the Company for at least
ten years. The Law Member was to be appointed by the
Court of Directors from amongst the persons who had not been
the servants of the Company. The Law ‘Member was not
entitled to sit or vote in the Council except at meetings for
making laws and regulations, A sort of differentiation had
been made between the legislative and the administrative
functions of the Governor General in Council. While sitting
in its legislative capacity, its. quorum had to be the Governor
General and three of the ordinary Members. In its executive
capacity the quornm was the Governor General and one other
ordinary Member. The Law Member sat as a full-fledged
member when the Governor General in Council sat for legis-
lative purposes. He could not do so when the Council was
transacting some executive or administrative business.

The Governments at Bombay and Madras were deprived

(:I,Ihﬁl.{‘__la makm owers. All legislati ower_in_ the
country had bggn thus centralised and concentrated in_one
body, that is the Governor General in Council al;.(lalcutt__

The Charter Act took certain steps towards securing a
uniform and simple system of law in India. Section LIIT

-

I The Commander in Chief could be appointed as the' extraordinary
Member of the Council, ;

455



OUTLINES OF INDIAN LEGAL HISTORY

recited that it was expedient that, subject to such special
arrangements as local circumstances might require, a general
system of judicial establishments and police applicable to all

‘ persons and all classes of inhabitants, might be established
due regard being had to the rights, feelings and peculiar usages
of the people. All laws and customs having the force of law
should be ascertained, consolidated and amended.

Accordingly, it was enacted that the Governor General
of India in Council should, as soon as convenient after the
passage of the Act, issue a commission to such persons ‘as the
said Court of Directors with the approbation of the said Board
of Commissioners, shall recommend for that purpose, and to
such other persons, if necessary, as the said Governor General
in Council shall think fit". ‘These persons were to constitute
the Indian Law Commission. They were not to exceed five
at one time. The Commissioners were required to inquire
fully into the jurisdiction, powers, and rules of the existing
Courts of Justice and police establishments in the British terri-
tories, and all existing forms of judicial procedure, and into the
nature and operation of all Laws, whether civil or criminal,
written or customary, prevailing in those territories.

The Commissioners were to make reports from time to
time. In these reports they were to set forth fully the result
of their inquiries. They were to suggest such alterations as
might in their opipion be beneficially made in the Courts of
Justice and police establishments, forms of judicial procedure
and laws, ‘due regard being had to the distinction of castes,
difference of religion, and the manners and opinions prevailing
among different races and in dlfferﬂlt parts of the Company’s

territories’.
e

FIRET LAW COMMISSION

In pursuance of the provisions of the Chatrter Act of
183@ the First Law Commission came to be appointed 1_1; _&3;0
The Commission consisted of the following members :

1. Mr. and later Lord Macaulay.
2, Mr. J.M. Macleod.

456




THE PROCESS OF CODIFICATION

3. Mr. G.W. Anderson. o
4. Mz F. Millet.

The last three members of the Commission were from
amongst the civil servants of the Company representing the
three Presidencies of Calcutta, Madras and Bombay. The
Commission met for the first time in 1834.

The state of Criminal Law prevailing in the various parts
of India was very chaotic. In the three presidency towns the
Supreme Courts administered the English Criminal Law,
which had been touched here and there by the Regulations
of the Local Governments. It was an artificial and compli-
cated system, framed in a foreign country without any refe-
rence to India. To bring such a system of Law in harmony
with the Indian conditions, it was necessary to subject it to
extensive reforms and modifications.

The state of Criminal Law in the three provinces of
Bengal, Bombay and Madras was also very confused. In
Bengal and Madras provinces, Mohammedan Law of Crimes
was the law of land and was applied to all. The Mohammedan
Criminal Law was primitive and unsuitable to a civilised
country. The respective Governments thus carried out ex-
tensive reforms by their Regulations so as to make the system
workable. Bombay enjoyed a more favourable position in
this respect because the Criminal Law there had been codified
in 1827 by Monstuart Elphinstone and was enacted in Regula-
tion XIV of 1827. The Bombay system of Criminal Law had
this superiority to the law of other Provinces that it was
digested while the other systems were undigested. The Bombay
Digest, however, was not perfect. In framing it the principles
according to which crimes ought to be classified, and punish-
ments apportioned had not received any adequate attention.

The Anglo-Indian Regulations dealing with the Crimi-
nal Law had been enacted by different bodies, independently of
each other without any coordination among them. The result
was that there was no coherence or uniformity in the various
systems of Criminal Law prevaling in the various Provinces. h
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Even on similar points the Regulations of one Government
contained provisions widely different from the Regulations of
the other. The Criminal Law became a patchwork of enact-
ments so confused that it was the first subject which invited codi-
fication. :

Under instructions from the Governor General in
Council, the First Law Commission under the guidance of
Macaulay proceeded with the work of drafting an Indian
Penal Code. The Draft of the Penal Code which was mainly
the work of Macaulay was submitted to the Government in
1837. It could not be immediately enacted into a Code. It
had to wait for nearly a quarter of a century before it became
law.

Lex Loci REPORT

Great obscurity engulfed the question of the Civil Law
which determined the rights of such communities as Christians,
Anglo-Indians, Armenians etc. residing in the Mofussil. The
attention of the First Law Commission was directed to this
question in 1837. The remedy proposed by the Commission
was that an act should be passed making the substantive law of
England the law of the land (Lez loci) outside the presidency
towns, subject to the following restrictions and safeguards :

1. Only so much of the Law of England was to be
applicable as suited the situation of the people and was not in-
consistent with any Regulation or Act of the Indian Legisla-
ture.

2. Itwasnot to apply to any person professing any
religion other than the Christian religion in matters of Marriage,
Divorce or Adoption.

3. Law and usage immemorially observed by any race or
people not known to have been ever seated in any other
country than India were to be safeguarded.

4. No Act of Parliament passed since 1726 was to be
,pplied unless the Act was specially extended to India.
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5. Rules of the English Equity were to prevail over the
rules of the English Law,

6. Nothing in the above propositions was to apply to
any Hindu or Mohammedan.

The question was one of peculiar difficulty and delicacy.
The Government did not want to undertake any legislation on
the subject in haste. The Report of the Commissioners was
circulated to all the Local Governments, the Sadar Courts and
other Officers of judgment and experience in the several Presi-
déncies for their opinions and criticism.

The Report of the Commissioners was criticised very
vehemently by some quarters. The scheme proposed by the
Commissioners was a complicated one. A serious objection
against it was that the Mofussil Courts, from unavoidable
defects of technical knowledge of the English Law, would find

it practically impossible to give effect to the proposals. The

system of English Law was so vast, and the application of it
was attended with so many difficulties, that to the Judges, not
previously trained in its study, the difficulties in India would
be insurmountable, since they were to administer 2 Law, with
which they were unacquainted, without the aid of an enligh-
tened Bar. Some suggested that the substantive law should
be defined by preparing a digest of the English Law which was
sought to be made applicable. Ultimately, the proposal of the
Law Commission died out by the effluz of time. Nothing
concrete was achieved. The value of the Report lay in the
fact that it directed the attention of the intelligentsia in the
country to the magnitude and the complicacy of the problems
inherent in the process of codification of laws in India. The
Report provoked a good amount of thinking on the part of the
Authorities.

THE CASTE DISABILITIES REMOVAL ACT 1850

One portion of the lex loci Report of the First Law
Commissioners was, however, immediately implemented.
' According to both the Hindu and the Mohammedan Laws,
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conversinn meant forfeiture of rights of property. The Chris-
tian converts and Missionaries did not like the Law. They
made representations to the Government on this score. So far
as Bengal was concerned a law had already been enacted in
Section 9, Regulation VII of 1832 that renunciation of the Hindu
or the Mohammedan religion should not entail the loss of rights
to property. The First Law Commission suggested extension
of the principle to the whole of India. The Commission
suggested that so much of the Hindu and the Mohammedan
Law, as inflicted forfeiture of rights or property upon any party
renouncing or who had been excluded from the communion of
either of those religions, must cease to operate in the Courts of
the Company.

Legislative senction was given to this principle in 1850 by
Act XXI of that year. The Act of 1850 has come to be known
as the ‘Freedom of Religion Act’ or ‘Caste Disabilities Removal
Act’.

. Lord Macaulay, as its Chairman, had furnished the
motive force to the First Law Commission, It was mainly due
to his untiring efforts that the Draft of the Penal Code had
been prepared. With his retirement from the Law Member~
ship of the Government of India, activity of the Law Commis-
sion ceased and it languished into inactivity.

THE CHARTER ACT OF 1853

The Charter Act of 1853 made certain modifications in
the legislative arrangements installed by its predecessor—the
Charter Act of 1833.

Under the provisions of the Act of 1833, the Law Mem-
ber was not entitled to sit or vote in the Governor General’s
Council except at meetings held for making laws and regu-
lations. The Charter Act of 1853 repealed this provision, thus
making the Law Member a full-fledged member of the
Council-

' For the better exercise of the powers of making laws and
regulations vested in the Governor General in India in Council,
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the Act of 1853 augmented that body by the addition of a few
more persons so as to constitute a new Legislative Council.
Besides the Governor General and Council, the new Legislative
Council was to consist of :

1. One Member for each Presidency and Lieutenant
Governorship to be appointed from time to time by the
Governor of that Presidency and the Lieutemant Governox
respectively, out of the persons having been or being at the
time of their appointment in the service of the Company for at

least ten years.

2. The Chief Justice of the Supreme Court, at Calcutta.

3. One Judge of the Supreme Court to be named by the
Governor General. '

4 The Court of Directors could direct the Governor
General to add two more persons being or having been servants
of the Company for at least ten years.

The difference between the Legislative Council and the
Executive Council thus became more pronounced and marked.
No law made by the Legislative Council was to be valid and
was to have any force until it had been assented to by the
Governor General.

Further, the new Act of 1853 contained certain provisions
for the re-appointment of a Law Commission in England. The
First Law Commission had, in a series of Reports, recommended
extensive alterations in the judicial establishments, judicial
procedure, and Laws established and in force in India, and had
set forth in detail the provisions, which they proposed to be
established by law, for giving effect to some of their recom-
mendations. No final decision had been taken on these
Reports. It was, therefore, necessary to make provision for the
appointment of a new Law Commission, for India.

Accordingly, the new Act laid down that it should be
lawful for Her Majesty, by commission, to appoint several
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persons in England to ezamine and consider the recommenda-
tions of the First Law Commission, and the enactments pro-
posed by them for the reform of the judicial establishments,
judicial procedure, and Laws, as might be referred to them
for their consideration. The Law Commission was to report
its opinions to Her Majesty on the matters aforesaid, and
especially to report from time to time what laws and regula-
tions should be made or enacted in relation to the matters
aforesaid, but every such report had to be made within three
years after the passing of the Act of 1853.

SECOND LAW COMMISSION

Under the provisions of the Charter Act of 1853, a Law
Commission, known as the Second Law Commission came to
be appointed in England on gth November, 1853. The Com-
mission consisted of the following gentlemen :

Sir John Romilly, Master of the Rolls.
Sir John Jervis

Sir Edward Ryan

R. Lowe afterwards Lord Sherbrook
C.H. Cameron

John M. Macleod

7. T.F. Ellis,

=T

The purpose of the Commission was to examine and
consider the recommendations of the First Law Commission
and to make recommendations for the reform of Courts, pro-
cedure and law in India. The Commission worked till the
middle of 1856, During this period the Commission produc-
ed four Reports, out of which second is the most important
Report as it contains the recommendations of the Commission
regarding the grounds on which the future work of codifica-
tion of the substantive law in India was to proceed.

THE SECOND REPORT OF THE LAW COMMISSION

The Second Law Commission in its second Report
_suggested the policy and the principles on which the work of
codification in India was to proceed.

462



THE PROCESS OF CODIFICATION ;

In the first place, the Law Commission pointed out JI:he
needs of India in respect of substantive Civil Law. Beyond the
capital towns of the three Presidencies, there was no substan-
tive law for the various classes of persons other than the Hindus
and the Muslims, who had no special law of their own which’
the Courts were required to enforce. This was a great want
which had to be met. :

The system of laws in India, in the opinion of the Com-
mission suffered from another great defect. The Supreme
Courts administered within the limits of the capital towns, to
Furopeans and others not Hindus and Mohammedans, the
substantive law of England. There was thus a great difference
between the state of the presidency towns and that of the .
Provinces in respect of law, for in the Provinces, the English
Law was not administered as a matter of course.

There was another difference which affected transactions
of the Hindus or the Mohammedans among themselves,
arising from the different terms in which the kinds of cases to
be decided by the special laws of the Hindus or the Moham-
medans were described by the Legislative Authority, for the
guidance of the Supreme Courts and for that of the Courts in
the Provinces.

It is thus clear that there was a very great difference bet-
ween the state of law in the Provinces and the state of law in the
presidency towns. This was an evil of no mean magnitude.
It produced much inconvenience. It was necessary, in the
opinion of the Commission, to allow certain big classes of
persons to have special laws, recognised and enforced by Courts
of Justice, with respect to certain kinds of transactions among
themselves. But it was neither necessary nor expedient that,
for any persons, the law should vary according as they resided
within or beyond the boundary of the presidency town. -

After giving attention and consideration to the means of
remedying the great defects in the state of laws in India,
the Commission came to the conclusion that ‘what India wants .
is a body of substantive civil law, in preparing which the Law of

463



OUTLINES OF INDIAN LEGAL HISTORY

England should be used as a basis; but which, once enacted,
should itself be the Law of India on the subjects it embraced.’

The Commission further recommended that such a body
of law should be prepared with a constant regard to the condi-
tions and institutions of India, and the character, religions, and
usages of the population. Such a Code was bound to be of
great benefit to India. The law thus enacted was to be uni-
formly applicable to all persons and all places. The Commis-
sion’s recommendation on this point was ;: ‘Being designed to
be the law of India on the subjects it embraces, this body of
law should govern all classes of persons in India, except in
cases excluded from the operation of its rules by express provi-
sions of law.” There was no reason, in the opinion of the
Commission as to ‘why, on very many important subjects of
civil law, we shall name one, Contracts, as an example, such
law cannot be prepared and enacted as will be no less appl-
cable to the transactions of Hindus and Mohammadans, by
far the most numerous portions of the population than to the
rest of the inhabitants of India,’ The Commission thus advo-
cated the idea of a uniform system of law throughout the length
and breadth of the country though it also envisaged the
possibility of certain exceptions. For the Commission
observed, ‘If on any subject embraced in the new body
of law it should be deemed necessary that for a particular class
of persons or for a particular district or place there should be
law different from the general law, and if there shall be no
particular and cogent objection to the insertion of such special
law into the proposed body of law, such special law, we think,
ought to be provided in that way.’

The Commission further made a very significant recom-
mendation. It gave its verdict against the attempt to codify
either of the personal laws of the Hindus or the Muslims. In

the opinion of the Commission ‘no portion either of the
Mohammadan Law or of the Hindu Law ought to be enacted
as such in any form by a British Legislature. Such Legislation,
we think, might tend to obstruct rather than to promote the
' gradual progress of improvement in the state of the poplation.’
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Giving the reasons which had led the Commission to
give its opinion against the advisability of codifying the Hindu
and Mohammedan Laws, it observed: ‘The Hindu Law and
the Mohammedan Law derive their authority respectively
from Hindu and Mohammedan religion, It follows that, as
a British Legislature cannot make Mohammedan or Hindu
religion, so neither can it make Mohammedan or Hindu Law.
A Code of Mohammedan Law, or a digest of any part of that
law, if it were enacted as such by the Legislative Council of
India, would not be entitled to be regarded by the Mohamme-
dans as the very law itself, but merely as an exposition of law,
which possibly might be incorrect. We think it clear that it is
not advisable to make any enactment which would stand on
such a footing.’

The Commission concluded by saying, “We have the
satisfaction of being able to state that our opinions as to the
defects in the state of the .substantive civil law in India, and
the expediency of framing and enacting a body of laws for
India based upon English Law, are very much in accordance
with the views of the Law Commissioners in India’, that is
the First Law Commission.

OTHIER REPORTS : NEW CODES ENACTED

In its other Reports, the Second Law Commission sub-
mitted a plan for the amalgamation of the Supreme Courts
and the Sadar Courts, an uniform Code of Civil Procedure and
also an uniform Code of Criminal Procedure applicable to all
the Courts in British India. '

The question of codification of laws had been hanging
fire for long without any substantial success being achieved
in this respect so far. The events in India in 1857, however,
introduced a new urgency in the whole scheme of things. In
1858, the Government of India was assumed by the Crown.
This was rapidly followed by several Codes in quick succession. _
In 1859, the Indian Legislature enacted the Code of Civil
Procedure, being Act VIII of that year. ' In 1860 followed the
Penal Code ; in 1861, the Code of the Criminal Procedure, The”

-
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Act c;f Limitation, X of 1859, was passed immediately after]
the Code of Civil Procedure. .

0 THIRD LAW COMMISSION

The life of the Second Commission was short; it being
expressly restricted to three years under the Act of 1853
Within this period it was impossible for the Commission to
attempt to complete such an edifice as they projected or even
to lay its foundations, but they did great work when they laid
out the scheme and the principles on which the future work of
codificition wus to proceed in India.

©On 14th December, 1861, 2 fresh Commission was issued
to certain persons for tie purpose of preparing a body of
- substantive Civil Law for India. The fresh Commission was
expressly based on the second Report of the previous Com-
missioners and indicated that the Government had accepted
the policy laid down in that Report.. The new Commissioners
were directed to frame ‘a body of substantive law, in preparing
which the Law of England should be used as a basis, but which
once enacted should itself be the Law of India, on the subject
it embraced; and also for the purpose of considering and
reporting on such other matters relating to the reforms of the
laws of India as might be referred o them by the Secretary of-
State’.

The Commission otiginally was issued to :
' Sir John Romilly, Master of the Rolls.
Sir W. Exle, Chief Justice of the Common Pleas.
Sir Edward Ryan.
Mr. Robert Lowe (Lord Sherbrook)
Mr. Justice Willes, and
6. Mr. J. M. Macleod.

oW P

The membership of the Commission changed somewhat
‘as time went on.

The Secretary of State for India, Sir Charles Wood,
requested the Commissioners that unless there was any abjec-
“tion to such a course, the results of their labours on one branch
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of Civil Law might be reported before they entered on the con-
sideration of another branch, as the plan of successive reports
on the various departments of Law would greatly facilitate the
necessary measures which must e taken in India, for giving
effect to the recommendations of the Commissioners.

The issuing of the third Commission was a very signifi-
cant event in the process of codification of Indian Laws. The
Third Law Commistion ‘set on foot the work of drafting and
may be taken as the end of the discussion on policy and as
closing—if not a chapter—at least a paragraph of British
Indian History whlich may be entitled ‘The Codes are
Coming.'*

The Third Law Commission submitted seven Reports
cor aining the Drafts of proposed Rules of Law to the succes-
sive Secretaries of State, who transmitted these various Drafts
to the Government of India with a view to their legislation.
In the first instance, the Commissicners directed their atten-
tion to the preparation of the Law of Succession and Inheri-
tance generally applicable to all classes other than the Hindus
and the Mohammedans. The first Report submitted on June 23,
1863 contained a Draft which with little variations became the
Indian Succession Act of 1865. On July 28, 1866, a draft Law
of Contract was submitted. 1n their third Report, dated July
24, 1867, they sukmitted a Draft of the Law of Negotiable

.Instruments. In their fourth Report in 1867, they replied to
certain remarks of the Government of India relating to Speci-
fic Performance. Their fifth Report August 3, 1868, con-
tained a Draft of the Evidence Act. On May 28, 1870, they
st bmitted a draft of the Law of Transfer of Property in their
sixth Report. Their sevm was dated
June 11, 1870, and dealt with the revision of the Criminal
Procedure Code.

In India, the progress in legislating the Drafts of the
Commissioners into law was not so quick as they had expected.
The Law Comrmission in England was becoming restive and

1. Rankin, Background to Indian Law, 45.
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dissatisfied at the delay in enacting their draft Bills, Early in
1869 the Commissioners complained to the Secretary of State
for India that no progress was being made in India with the
enactment of their Drafts.

In the meantime, certain differences of opinion arose
between the Commissioners and the Government of India over
certain features of the Contract Bill as drafted by the Com-
missioners. The Select Committee of the Legislative Council
made numerous alterations of great importance in the Con-
tract Bill. This the Commissioners did not like. They,
therefore, resigned in 1870 on the ground that their Drafts were
not being enacted by the Indian Legislature. They complained
of the continued, systematic and persistent inaction of the
Indian Legislature which, as they put it, ‘defeats the hope
which we entertained that we were laying the foundation of a
system which when completed would be alike honourable to

the English Government and beneficial to the people of India’.

And thus expiréed ‘in a huff’, as Tlbert says, ‘the third of
the Indian Law Commissions’.

THE INDIAN SUCCESSION ACT 1865

The big classes of population, the Hindus and the Moham-
medans, were governed by their own respective personal laws in
matters of inheritance and succession. The position regarding
other classes of population like Jews, Christians, Armenians,
Anglo-Indians, Parsees and Europeans was not clear. In the
presidency towns these persons were governed by the English
Law. In the Mofussil, there was extraordinary uncertainty
and fluctuation of professional opinion. The view commonly
held was that each European was entitled to the law of his ori-
ginal country and that he transmitted this law to his legitimate
descendants. The inevitable result of this condition was con-
fusion. So far as the Europeans were concerned the confusion
had not made itself acutely felt as their number was very small,
There was danger of this confusion becoming worse confoun-

" ded with the number of Europeans multiplving. There does

468



THE PROCESS OF CODIFICATION

ot appear to have been any fixed practice regarding the law
applicable to Christians, Jews, Anglo-Indians etc.

On a consideration of all these circumstances the Third
Law Commission came to the conclusion that there wasa
‘great want of substantive civil law’ for various clagses of per-
sons not professing the Hindu or the Mohammedan religion. A
law to regulate devolution of property on death was most
urgently required by those classes. It was in consequence of
this necessity that the Commnissioners in their very first Report
produced a Draft of the Indian Succession Act.

The Report of the Commissioners on the proposed In-
heritance Act was not an isolated affair. It was conceived of
as a part—as Chapter I—of a comprehensive scheme to form
an Indian Civil Cede—a Code of all the Civil Laws of India.

The Act contained the Law of Intestate and Testamen-
tary Succession. The Law of England was used as the basis for
the preparation of this Act. But in doing so the Commissioners
did not slavishly follow the English Law. They deviated from
that body of law in some important points. The aim through-
out had been to discard those featutes of the English Law
which were merely technical and archaic, and to achieve a sort
of simplicity and coherence. To achieve this aim, the Com-
Imissioners made two chief deviations from the English Law in
drafting the Act:

t. The English Law maintained two systems for the
devolution of property, one for moveable and the other for
immoveable propetty. "This system of double Law of Succes-
sion for realty and personalty was the great cause of intricacy
and difficulty of much of the English Law. The Commissioners
attempted to do away with the technical feature which was
reminiscent of the feudal age. In ‘the Inheritance Act, all
rights and property, whether realty or personalty, devolve in
accordance with one coherent scheme. About this distinction
between realty and personalty, Maine stated, ‘It has been calcu-
lated that but for its existence, the largest part of the law con-
tained in the English Equity Reports might at once be dispensed N
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with’. Austin called this distinction as the ‘one prolific
source of the intricacy of the system of the law of England’,
Evidently, it was a welcome step that unnecessary technical
distinction of the English Law was not imported into the
Indian Law, .

2. After January 1, 71866, no person was to acquire by
marriage any interest in the property of the person whom he or
she marries, This made many important changes in the com-
mon law rights, liabilities and disabilities arising out of the
relation of the husband and wife.

These two changes at once, at one stroke, introduced an
amount of simplicity into the Law which, in the words ot
Maine, ‘was almost incredible’. The Commissioners, how-
ever, did not stop with this, They carefully stripped the
English Law of a2 number of other complications. The rules
contained in the Act of India are, therefore, much simpler as
compared with the analogous English Law. Sir Henry Sumner
Maine, the Law Member at the time of the enactment of the
Act, and responsible for sponsaring it in the Legislative Coun-
cil, commented on the simplicity of the Act in these words :
‘So far as the present chapter is concerned, the rules which it
includes are, for the most part, so extremely simple as to be
readily intelligible to a layman ; and my belief is, that any man
of intelligence can form a competent judgment on their charac-
ter and probable effects...It does not appear to me that,
for the sake of attaining simplicity, the Commissioners,
so far as they have gone, have sacrificed any really valuable
principle of English Jurisprudence. On the contrary,
I regard the system which they propose not only as much more
intelligible to the generality than that which at present obtains
in the Presidency Towns, but as much more conducive to the
certainty ard security of all legal transactions.”

Following the example set by the framers of the Penal

- Code, the framers of this Act have also made copious use of
illustrations. Most of them were taken from the English
Equity Reports. These examples serve as ‘not merely exam-
" ples of the law in operation, but the law itself, showing by
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examples what it is". The result of this practice has been very
beneficial for the development of the Indian Law. The use of
examples has obviated many questions of construction. It has
done much to fix and ascertain the law. There may be some
objections to a Code which contains merely abstract proposi-
tions. Its defects are gotrid ef by making use of the exam-
ples.

The confusion and chaos in which the Law was embroi-
led before the passage of the Act has already been pointed out.
The Act thus served as a ‘boon’ to those persons for whom it
was meant. It did away with the uncertainty and confusion in
the Law. It enunciated the Law*in a coherent and logical man-
ner. It introduced a very simplified system. It was a very
well drawn Act. Its chief merit lay in the clearness of its
expression in matters of detail. “The draft Succession
Act', observes Rankin, ‘must be adjudged a most valuable
and distinguished piece of work, carried out by a body of
real experts who devoted their knowledge and abilities to the
cause of clearness and simplicity, and took right and bold de-
cisions on major questions of principle. Archaisms were
rigidly eschewed®.’

The Draft of the Succession Act, when it arrived in India
received a very cordial reception. Sir Henry Maine, the then
Law Member spoke in glowing terms about its merits. He
told the Council ‘even in England this body of rules has never
been put into so intelligible and accessible a shape as it is
placed by this Law’, that when they had examined it ‘the
strongest impression left on their mind will be respect for
‘the Commissioners who prepared it'; and that the labours of
‘the Commission ‘are probably destined to exercise hardly less
influence on the countless communities obewving the English
Law than the French Codes have exercised, and still exercise,
over the greater part of the continent of Europe’.

The Act was to serve as'the general [aw governing all

2. Rankin, Back-ground...... A7
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who were not expressly exempted from it. Europeans, Eura-
sians, Jews, Armenians and Indian Christians were subject to
this general law. Hindus, Mohammedans and Budhists were
excluded from the Act, and the Governor General in Council
was given power to exclude any Indian races or tribes not
falling within these classes. Parsees came to have a separate
Law as to Intestate Succession in the very same year i.e.
1865. The Inheritance Act, however, applies to them in cases
of testamentary succession.

In 1925 the Act of 1865 was revised and a consolidating
measure called the Indian Succession Act, 1925 was passed.
The scheme of the new measure in main remains the same as
that of the old Act. Certain medifications and amendments,
however, have been introduced. -Since 1929, many of the
provisions of the Act of 1925 have been made applicable to

the wills of Hindus, Jains, Sikhs and Budhists.
INDIAN PENAL CODE

The Penal Code was enacted in 1860 and came into-
operation on January I, 1862, The Code is based primarily
on the Draft prepared by the First Law Commission in 1837.
The credit of revising Macaulay’s draft and passing the Penal
Code into Law is due to Sir Barnes Peacock who was the Law
Member of the Government of India at the time.

The system of Penal Law prevailing in India at the time
of Macaulay’s draft was incoherent, incomplete and haphazard.
The First Commission did not think it desirable to take as the
groundwork of the Code any “of the systems of law then in
force. The Commission compared the draft Code with all
those systems and took suggestions from all of them. They
also compared their work with the most celebrated systems of
the Western Jurisprudence. They derived much valuable
assistance from the French Code and from the decisions of the
French Courts of Justice on questions touching the construc-
tion of that Code. The French Code was.of great help as a
model and upon many questions of form afforded some
valuable suggestions on specific points. The Commission
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derived assistance from the Cede of Louisiana prepared by
Mr. Livingston. But much of the substance of the Code has
been taken from the English Law. In the opinion of Whitley
Stokes the basis of the Code is the Law of England, ‘stript of
technicality and local peculiarities, shortened, simplified, made
intelligible and precise’. ‘The draft and the revision’, in
Stephen’s view, ‘are both eminently creditable to their authors ;
and the result of their successive efforts has been to reproduce
in a concise and even beautiful form the spirit of the Law of
England ; the most technical, the most clumsy, and the most
bewildering of all systems of criminal Jaw....his draft gives
the substance of the criminal law of England, down to its
minute working details, in a compass which by comparison
with the original may be regarded as almost absurdly small’.

The Code has a great superiority over the English Law.
Its propositions are couched in simple language. The various
offences have been very precisely defined. Many of the rules
of English Law have been incorporated in the Code only in a
modified form. In many places the Code deviates from the
English Law. The Code also takes notice of, and tries to deal
with, some of the special problems of India. The Commission
very carefully considered the special conditions of India with a
view to avoid making conduct punishable where no sufficient
advantage was likely to accrue from applying the Criminal Law;
as also from the standpoint of making special provisions against
crimes peculiar to India, :

The Indian Penal Code had been highly successful. Its
propositions are concise and comprehensible and its merit
would become clear even to acasual observer if only he com-
pares it with the Penal Law prevailing in the country before its
enactment. It has suppressed crimes in the country. It is due
to its intrinsic worth ard merit that though the Indian Penal
Code was passed in 1860, yet it is the same even now as it was
in 1860. During all this period only a very few modifications
have been made in the Law.

Inspite of its great success, perhaps, time has now come
to revise and re-enact the Penal Code. Its arrangement is not®

473



OUTLINES OF INDIAN LEGAL HISTORY

very Scientific. During a long time of its working many im-
portant and conflicting decisions have been rendered by the
High Courts and so doubt exists on a number of points.
Moreover, since the days of Macaulay many changes in
conceptions and thoughts have taken place among the civilized
people and the provisions of the Penal Code need modifications
in the light of modern trend of thoughts.

It is a standing complaint against the Code that ‘it is
Draconian in its severity as regards punishments’. The same
point of view was put forward in the Madras Law Journal,
where it was said: ‘The Penal Code is one of the much
praised Acts of the Indian Legislature and in spite of its many
defects has served its purpose fairly well. Its sentences can hardly
be said to- be other than monstrous. No civilized country
today imposes such heavy sentences as does the Penal Code.
Heavy sentences have long gone out of fashion in England and
the odour of sanctity and perfection attaching to the Penal
Code should not deter indigenous legislatures to thoroughly
' revise "the sentences and bring them into conformlty wuh
modern civilised standards.”

THE CRIMINAL PROCEDURE CODE

The Government of India had laboured for long and
zealously to produce a Code of Criminal Procedure which
" should be easily understood, cheap, expeditious and just. It
was necessary: to supplement the Indian Penal Code by wise
rules for preventing offences and bringing the offenders to
justice. Without an adequate Law of Criminal Procedure the
provisions of the Penal Code could not be adminjstered effec-
tively by the Courts.

As early as 1847 the President in Council instructed the
First Law Commission to prepare a scheme of pleading and
procedure with forms of indictment adapted to the provisions
of the Penal Code, a Draft of which had already keen prepared.
The Commissioners.submitted their Report in 1848. This Draft
was examined and considered by the new set of Commissioners

~t. 57 Madras Lal._w Journal, 60,
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which were appointed in 1854 under the provisions of the,
Charter Act of 1853. The Second Law (Commission produced
a draft Code, which was introduced into the Legislative Council
by Mr. Peacock. It was ultimately passed by the Legislative
Council as Act XXV of 1861. The new Code came into force
on January 1, 1862. Originally, it applied to the Regulation
territories, but was gradually extended to the rest of British
Indiff exeept the three presidency towns.

Act X of 1872 repealed and replaced the Criminal Pro-
cedure Code of 1861. The Code of 1872, like that of 1861,
was neither applicable to the High Courts nor to the Magistra-
tes’ Courts at the presidency towns. Act X of 1875 regulated
the procedure of the High Courts in the exercise of their
original criminal jurisdiction. Act IV of 1877 was passed to
regulate the procedure of the Magistrates' Courts at the presi-
dency towns. The system of Criminal Procedure in India at
the time was thus very cumbersome and was contained not
in one but three Codes. Many of the provisions of the three
Acts merely repeated one another ; many of their rules, though
dealing with the same subjects, unnecessarily varied in langu-
age. The bulk of the Indian Statute Book -was unnecessarily
far greater than it needed to ‘be. " The whole of the Code of
1872 was revised, and a new Code was passed in 1882, a single
and complete Code which was applicable to all the Courtsin
the country and which provided a simple and uniform system
of law on the subject. Later certain further amendments were
incorporated in the Code of 1882. The whole Code was
re-enacted in 1898 as Act V of that year which continues to be
in force even to-day, though certain amendments have been
effected after its enactment in 18g8.

The present (Code of Criminal Procedure is a long piece
of legislation divided as it is into 565 sections and 46 chapters.
The whole is divided into ¢ parts, It deals with the constitu-
tion and powers of various categories of Criminal Courts, pre-
vention of offences, trial of offences and with appeal, references
and revision.” "The Code is a‘complete body*®f criminal pro- .
cedure. It combines the merits of the English, or accusatory,
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system, with the facilities for arriving at the truth afforded by
the Continental, or inquisitorial systems, Its provisions are
very plain and practical.t

THE CIVIL PROCEDURE CODE

Before the passage of the Code of Civil Procedure, law
. on this important branch was almost chaotice. In the words
of Stokes, ‘There were no less than nine different systems of
civil procedure simultaneously in force in Bengal : four in the
Supreme Court, corresponding to its common law, equity,
ecclesiastical and admiralty jurisdictions ; one for the Court of
Small Causes at Calcutta; one in the military Courts of
Requests ; and three in the Courts of the East India Company,
one for regular suits, a second for summary suits, and a third
applicable to the jurisdiction of the Deputy Collector in what
were called resumption-suits’.*

The procedures, as well as the jurisdictions, of the
Supreme Court were all founded on the Charter of George
III, dated 26th March, 1774. These jurisdictions were
technicelly termed ‘sides’ of the Court, and the procedure on
each ‘side’ was similar to the procedure of the corresponding
Court in England, with some minor differences.

Mutatis Mutandis, in other parts of the British India the
systems of civil procedure were equally numerous, and equally
imperfect. The whole system of civil procedure was in a dep-
lorable state. There was uncertainty and confusion. There
was no certainty, order or accuracy in the procedure of the
Courts. Its want of uniformity was equally incontestable.
The evils arising from such a state of affairs had long been
felt. The First Law Commission went through the question
of civil procedure, recommended extensive alterations therein
and drafted a Code of Civil Procedure, But the question was
taken in right earnest only by the Second Law Commission
which was instructed thus by the Secretary of State for India:

1, Whitley Stokes, Anglo-Indian Codes, 35-
* 2, Stokes, ibid. 381
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‘It is obviously most desirable thata simple system of
pleading and practice, uniform, as far as possible, throughout
the whole jurisdiction, should be adopted, and one which is also
capable of being applied to the administration of justice in the
inferior Courts of India. The embarrassment will thus be
avoided which a diversity of procedure throws in the way of an
appellate jurisdiction ; and the proceedings in the new Court!
will be a pattern and guide to the inferior tribunals in the
Mufassil.

“Your first duty, therefore, should be to address yourselves
to the preparation of such a code of simple and uniform proce-
dure’,

The Commissioners accordingly produced Drafts of the
Civil Procedure for various Courts. A cumulative Civil Proce-
dure Code based on these Drafts was passed as Act VIII of
1859. Initially the Code did not apply to the Supreme Coutts,
the Presidency Small Cause Courts and the Non-Regulation
Provinces. In course of time, however, it came to be applied
to almost the whole of the British India. It was also made
applicable to the High Courts, by their Letters Patent, in the
exercise of their jurisdictions.

The Code of 1859 was amended by various subsequent
Acts. Tts arrangement was bad and it suffered from many
defects. In the words of Stokes, ‘Again, the Code of 1859 was
unquestionably ill-drawn, ill-arranged and incomplete, and
there had been a large number of decisions, which showed
either some inconvenience in the rules of the Code or some
ambiguity of expression, or zbsence of direction, which had
given rise to disputes. To a certain extent these matters were
settled by judicial decisions ; but the decisions, however well
they might interpret the language of the Code, did not always
lay down the rules most beneficial to suitors, and even in the
more frequent instances, when. the decision laid down the best
rule, it was often convenient to embody it in the written law.*

1. The Court ;;roposed to be {ormed by the union of the Supreme and
Sadar Courts in each Presidency, which were called as High Courts.

2. Stokes, II, 386. .
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Accotdingly, the work of revising the Code of 1859 was
undertaken. The revised Code became law in 1877 Within
a very short time it became clear that several amendments,
both formal and substantial, were desirable. It was again
revised—the present Code being Act XIV of 1882
The Code on the whole has worked satisfactorily though cer-
tain amendments have been effected in it since the day of its
passage. The Code of Civil Procedure, as the name indicates,
deals with the various aspects of the procedure of the Civil

Covrts in the country.
MORE CODES PASSED

During the interrugnum ketween the resignation of the
Third Law Commission and the appointment of the Fourth
Law Commission, the Legislative Department of the Govern-
ment of India got busied in preparing certain Drafts. Asa
result of its labours the Indian Legislature was enabled to-

enact into law some majore Codes.

The Indian Contract Act was passed in 1872 as Act IX
of that year. As early as 1855 the Second Law Commission
in its second Report had suggested the enactment of a uni-
form body of the Law of Contracts which might be applica-
ble to all Hindus, Muslims and others. In pursuance of this
recomnmedation the Third Law Commission prepared a Draft
of the Law of Contracts in 1866, saying that it was the sub-
ject which afforded the most frequent occasion for litiga-
tion in all parts of India, and thaton it they were satisfied
that a law could be framed applicable to the whole population.

The Draft of the Law Commissioners was ‘an original
and expert attempt to present a simplified statement of the
English Law of Contract with some maodifications—not a great
number, though some were important and indeed remarka-
ble—intended to make it suitable for India’.’

This Draft was not fated to be enacted into law imme-

diately. The Government proposed to amend it in certain
-.':!-__'—

1. Rankin, Background .. .. 94
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particulars and the Law Commissioners protested and re-
signed. Sir James Stephen the Law Member revised the
original Draft which became law in 1872. The Contract Act
contained clauses on contracts in general giving the funda-
mentals of the subject. It also dealt with the Sale of Goods,
Indemnity and Guarantee, Law of Bailment, Agency and
Partnership.

The Contract Act of 1872 has been criticised by many
leading jurists and lawyers. In the opinion of Stokes its pro-
visions are incomplete and sometimes inaccurately worded.
He advocated its repeal and re-enactment with modifications
in arrangement, wording and substance. In the opinion of
Lord Bryce the workmanship of the Contract Act is very de-
fective. It is neither exact nor subtle and its language is often
far from lucid. In the opinion of Pollock this is the ‘worst
piece of codification ever produced’. The framers of the Con-
tract Act were tempted to borrow a section here and a section
there from the draft Civil Code of New York and this has re-
sulted, in the opinion of Pollock, in ‘unequal workmanship’
and sometimes in ‘positive error’. In 1925, the Civil Justice
Committee said, ‘The Indian Contract Act was in some res-
pects a far-sighted statute but it was never among the best of
our Codes and to-day it needs amendment’.?

Attempts has been made 1o improve the Law of Con-
tracts in several respects; In 1930 a separate Act on the Sale of
Goods was passed. In 1932 the Indian Partnership Act was
passed. These two Acts {ollowed closely the analogous
English Acts. They have stated the respective law more fully
and minutely. The analogous chapters in the Contract Act
of 1872 were repealed as a consequence of the passage of the
two Acts. Apart from this the Contract Act has not been
much modified during the past eighty years that it has been in
operation. Time has now came when it should be revised in
the light of its criticism in the pronouncements of the Courts
and re-enacted.

1. Report, 536
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THE INDIAN EVIDENCE ACT

The year 1872 witnessed the enactment of another piece
of legislation in the Indian Evidence Act.

Before the passage of the Act the law on the subject was
very doubtful and uncertain. Since the establishment of the
Supreme Courts in Caleutta, Madras and Bombay, and pro-
bably sirce the establishment of their predecessors the Re-
corders’ Courts, “the English rules of evidence had always
been followed in the presidency towns @s part of the English
Law generally administered by the Courts. In the middle of
the nineteenth century several of the reforms made in England
by Parliament were extended to the Supreme Courts by the
Indian Legislature.

The Courts in the Mofussil were not obliged to follow
the English Law of Evidence as such, though they were not
debarred from following it where they regarded it as the most
equitable. The Regulations of the various Governments had
prescribed some rules of evidence. Besides, there existed a
sort of vague customary Law of Fvidence, partly drawn from
the Hedaya and the arguments of the Mohammedan Law
Officers ; partly from the English text books and the arguments
of the English barristers who occasionally appeared in the
Mofussil Courts. The position was difficult for the Mofussil
Judges. The English barristers always insisted on them to
follow some Law of Evidence and for this purpose they based

' their arguments on the English Law. The Judges in the Gourts

-

were not very much acquainted with the English _Law of Evi-
dence. They had no books, no reports and no other source
from which they could ascertain the English Law.

Before the passing of the Act in 1872, the whole of the
Indian Law of Evidence could be divided into three portions.

1. The portion settled by the express enactments of the
Legislature.

2. The portion settled by judicial decisions.
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3. The unsettled portion, and this was by far the largest
of the three. This circumstance produced much uncertainty
of law.

Taking all these circumstances into consideration, the
Third Law Commission prepared a draft Bill on the Evidence
and submitted their Report in r868. The draft Bill was very
short containing only about 39 clauses. The Draft was intro-
duced into the Indian Legislative Council and referred toa
Select Committee in 1868. The Draft failed to be enacted.
The reasons are given by Stokes for the Draft to fall through.
He says, ‘But it was pronounced by some competent persons to
be unsuited to India. It was far from complete; it was ill
arranged ; it was not elementary enough for the officers for
whose use it was designed ; and it assumed an acquaintance
with the law of England which would scarcely be expected
from them’.

A new Bill was then prepared by the then Law Member
Sir James Stephen which was enacted into law in 1872. The
Act is based primarily on the English Law, modified in
certain respects. The Evidence Act has been the subject
matter of a large number of judicial decisions which have -
pointed out many defects both in form and substance. At
places it has been found to be inadequate. During the last
seventy five years that the Act has been in existence the Legis-~
lature has not introduced many amendments in the Act as
passed in 1872. It is, therefore, suggested by many that the
time has come when this Code should be revised.

SFOUYRTH LAW COMMISSION

The process of codification of law had been going on for
long. Many important branches of law had already been:
codified which was responsible for removing a serious amount
of complexity and confusion from the Indian Legal System.
Biit there were some of the chief branches of law still uncodi-
fied and litigation and questions arising under them - were
subject to needless cost and uncertainty,

481 -
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In the early months of 1875, Lord Salisbury the Secretary
of State for India drew the attention of the Government of
India to this aspect of the problem. He pointed out that the
statutory provision for the appointment of an Indian Law
Commission was still in force. He therefore suggested that the
task for preparing Codes of the remaining branches of law
might be taken in hand,

The Government of India hesitated to accept this sugges-
tion. In another Dispatch the Secretary of State had to
remind the Government that ‘the long and continuous course
of action which has been pursued by the Indian Government
in all its branches forbids me to regard the question of giving
a Civil Code to India in any sense an open one. He further
declared, ‘The completion of a Code of law is an accepted
policy, which cannot now be abandoned without great detriment
to the people and serious discredit to the Indian Government.’

The need for such a Code was even greater at this time
than when its preparation was first decided upon. The amalga-
mation of the Supreme Courts and the Sadar Courts had been
effected so as to create several High Courts, These High
Courts were directed to administer justice according to ‘justice,
equity and good conscience’ where there was no specific rule of
law available to them for deciding causes. In the absence of
enacted law on many branches there was a danger that the
Judges would secure guidance from the English Law, which
systern was known to the Judges but unknown to litigant
parties and even to the Judges in the Lower Courts. There was
a danger of the Judges importing into India technical yules from
the English Law indiscriminately. Such rules which might be
suitable in the context of England were bound to be utterly out
of place in India. *Thus, it is said,’ observed the Secretary of
State, ‘many rules ill-suited to oriental habits and institutions,
and which would never recommend themselves for adoption in
the course of systematic law making, are indirecily finding
their way into India by means of that informal legislation
‘which is gradually effected by judicial decisions'.
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The only way of checking this process of borrowing Eng-
lish rules from the recognised English authorities was by substi-
tuting for those rules a system of codified law, adjusted to the
best native customs and to the ascertained interests of
the country.

The Government of India suggested that the following
branches of substantive law might be codified—Trusts, Ease-
ments, Alluvion and Diluvian, Master and Servant, Negotiable
Instruments, and Transfer of Immoveable Property. The task
of drafting these Bills was entrusted to Dr. Whitley Stokes. It
took him two years to finish this work. On 11th February
1879, the Government of India appointed a Commission to
consider the provisions of these Bills, to report thereon and to
make suggestions as to codification of the substantive law of
British India. The Commission was composed of Dr. Whitley
Stokes, Sir Charles Turner, the then Chief Justice of Madras,
and Mr. Raymond West, a Judge of the High Court, Bombay.
The Commission submitted its Report on the 15th Novem-
ber, 1879.

/! The Commission made the following specific recommen-
dations in their Report.

vi. The process of codification of well-marked divisions
of the substantive law should continue.

4. While dealing with the several branches of law
by distinct Acts, the ultimate and eventual design of forming
and combining these Acts into a single and general Code
ought never to be lost sight of.

/3. There was no proper and adequate material in India
out of which the Indian Legislature could draw its principles
and rules for legislation in future on special topics. It was,
therefore, necessary that the English Law be made the basis,
in a great measure, of the Law in India.

. 4. It was necessary to recast the materials of English
Law rather than adopt them ‘undigested, unassayed and
unmodified” The main defect of the English Law was ‘its s
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insularity, its shrinking from general principles, its bit by bit
growth on the results of particular cases’. A body of decisions
had been collected in the English Law Reports. The task to
make use of such a body of law, ‘must be of cautious discrimi-
nation as well as of organisation’. There should not be a ran-
dom adoption of the English principles. What was needed was a
careful analysis of the English Law and a careful and cons-
cious selection “from the mass of those principles which promise
to be strong, fruitful and beneficient’.

€. Tt was imperative for the Indian Legislators to be in
constant touch with the native habits, customs, traditions and
the current of their thought. In every case the most important
inquiry was: How far, and in what form, were the particular
rules accepted in England suited to the country and commu-
nity ? To answer this question a mere knowledge of juristic
science was not sufficient. There must be a competent know-
ledge of the existing written la ws, Intimacy with native habits
and modes of thought, ‘a set of associations through which the
mind of the inquirer is spontaneously affected with an emotion,
or the reflex of an emotion, akin to that which will be on any
occasion felt by the ordinary Mussalman or Hindu'.

Elucidating the observation further the Commission
suggested that the Indian system of laws should not be ignored
ot lost sight of while catrying on work of legislation. ‘Hindu
society has its own laws of unmeasured antiquity. It has its
religion closely interwoven with these laws. It has the customs
which that religion consecrates and springing fresh from the
nature of the people’. To ignore these facts was to invite
failure, ‘It is a living body that we have to deal with, identical
in some respects with others of the same species, but with its
individuality and its need for individual treatment...”

. The propositions of the Code should be broad, simple
and readily intelligible. ’

§. There should be a uniformity of law. But the Com-
mission recoghised that in some cases exceptions must undoub-
#tedly be made where what ‘is special and local cannot be made
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immediately to yield to what is general without a diminution
of the people’s happiness.,’ The aim to achieve was uniformity
of law, but local and special customs might be treated
considemﬁﬂy.

~8. The Commission was not in favour of further codifi-
cation in the field of Family Law. For the great mass of people
such law was mingled with religion which, in the opinion of
the Commission, it would be a political sacrilege to touch. .

Wb. The laws relating respectively to Negotiable Instru-
ments, to the subjects dealt with by the Transfer of Property
Bill, to Trusts, to Alluvion, to Easements, and Master and
Servant, should be codified, and the Bills already drawn by the
Commission be passed into law.

1e. After the passage of these Acts, the Law of actionable
wrongs should be codified.

I Concurrently with or after the framing of a Law of
actionable wrongs, the Law relating to Insurance, Carriers, and
Lien should be codified.

72, When the Acts suggested above have been passed,
the Law of Property in its whole extent would be a fit subject
for the attention of the Legislature, which was a wide and
intricate subject, demanding for its mastery a mind well furni-
shed with general principles, and with ability to grasp and
measure details, and the whole subject needed a close and
prolonged study and observation by specially capable men.

43 It was further proposed . that by the side of construc-
tive legislation ‘a preparation might well be K made for a syste-
matic chapter on interpretation.’

In accordance with these recommendations, the Legisla-
tive Council of India enacted in 1881 the Code relating to the
Negotiable Instruments, and in 1882, the Codes relating res-
pectively to Trusts, Transfer of Property, and Easements. In
the same year were also passed revised editions of the Codes
relating to Companies, Civil Procedure, and Criminal Proce- 5
dure. . ' )
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ZFORM OF INDIAN CODES

The draftsmen of the Indian Codes have all worked
practically on the same plan. Every Act is divided into sec-
tions and, where necessary, chapters and parts. Lengthy sec-
tions have been sub-divided into clauses and paragraphs. Each
Act has a short title which indicates, in a general way, the sub-
ject of the law. The preamble to the Act expresses the pur-
pose of the enactment. The preamble is followed by a state-
ment of the local and, where necessary, the personal, applica-
tion, and the time at which it is to come into force.!

ZUSE OF ILLUSTRATIONS

A very characteristic feature, a salient peculiarity of the
Indian Codes is the use of illustrations in the body of the
Codes. The precursor of this system was Lord Macaulay
who first made a copious use of illustrations in his Draft of the
Indian Penal Code. ‘These illustrations will, we trust, greatly
facilitate the understanding of the law, and will at the same
time often serve as a defence of the law’. ‘Our illustrations,
we trust, will in a similar manner facilitate the study of law’.
These were the ideas with which the First Law Commission
under the guidance of Macaulay made use of illustrations in
their Drafts.

The illustrations do not make law by themselves. They
only exhibit the law in full action, and show what its effect will
be on the events of common life. They guide the Judges in
their decisions and explain in what manner the definitions and
rules to which they are amnexed are to be interpreted and
applied.

In the words of the First Law Commission, ‘The Code
will be at once a statute book and a collection of decided
cases.,.. The illustrations therein are the instances of the
practical application of the written law to the affairs of man-
kind. The use of illustrations in the Codes has been very
useful for all—the judge, the lawyer and the litigant, They

#1.  Stokes, Anglo-Indian Codes, I, xxii.
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have obviated many questions of construction and done much
to fix the sense of law.

ANALUE OF THE CODES

The chaotic state of the law in 1833 led up to the period
of codification, which was ushered in by Macaulay’s Commis-
sion, and which, after the lapse of many years bore fruit in the
Anglo-Indian Codes. India then was singularly devoid of
laws. Whatever laws existed were uncertain, conflicting, con-
tradictory and vague. Courts, unaided as they were—there
being neither law books, nor a definite system of law and the
Judges themselves often being untrained in the law—found it
almost difficult to administer justice in a sound manner. But
when the questions of law came before them for decision, they
had to be decided one way or the other, So the Judges began

to make Jaw, Ina civilized and progressive country, law can
never be stagnant. Legislation goes on constantly either con-
sciously or unconsciously, Either the Legislature or the Courts
legislate. Legislation by the Courts—its scope being more in
the absence of the other legislation—suffers from a number of
disadvantages. It is unscientific, incoherent, disuniform, un-
certain and bulky. To avoid these defects, or rather to mini-
mise them, the only feasible process is legislation by the Legis-
lature. Supporting the case for continuing the process of
codification in India, Sir Henry Sumner Maine in 1879 wrote :
‘But legislation by Indian Judges has all the drawbacks of
judicial legislation elsewhere, and a great many more. Asin
other countries, it is haphazard, inordinately dilatory, and -
inordinately expensive, the cost of it falling almost exclusively
on the litigants. But in India judicial legislation is, besides,
in the long run, legislation by foreigners, who are under the
thraldom of precedents and analogies belonging to a foreign
law, developed thousands of miles away, under a different
climate and for a different civilization’. It was, therefore,
necessary to undertake codification of the Indian Law on an’
extensive scale. It'is fortunate that the process of codification
started early in India and to a very great extent Indians were
spared from the pangs of judge-made law.’
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The Indian Codes have been a great boon to the country.
They have conferred positive benefits on the people. Un-
certainty of law leads to unnecessary litigation subjecting the
people to great financial loss, injuring their property and
wasting their time and energy. The Codes have made the law-
cerfain to a very great extent.

On topics on which the Codes exist the law, more or less,
is uniform throughout the country. The Codes run uniformly-
throughout the length and breadth of the country. India thus
has achieved a sort of unitv in the legal sphere, the like of
which was never achieved by it and has not yet been achieved
by any other country in the world.

The law made by the Judge is necessarily scattered over u
large volume of literature. It is not precise as it is evolved not
from a general point of view but with a view to the facts in
the particular case before the Court. The Codes of India have
rendered the provisions of the law on the subject with which
they deal into a comparatively narrow compass.. They have
made the law generally becter known to the people. ‘The
Codes’, in the words of Stephens, ‘would include in a single
volume of very moderate size a far larger amount of law
thrown into the shape of specific propositions and arranged in
a consecutive and systematic manner than English lawyers in
genera] can possibly be acquainted with when they begin the
practice of their profession.” He further goes on to observe in
this respect : ‘The best illustration of the advantages of this
state of things is supplied by the Indian Penal Code, I do not
hesitate to say, and I speak with much experience of the
subject, that a young man of good capacity would get a far
better and more scientific notion of criminal law in general,
and of the Indian Criminal Law in particular, from a week’s
study of the Penal Code, than he could get from any amount of
study of such books as Roscoe’s Criminal Pleading, Archbold’s
Criminal Practice, or even Russell on Crimes. The Penal
Code might be improved in several impartant particulars, both
in substance and in form; but no one, who has not a profes-
“sional acquaintance with the difficulties of the English criminal
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law, can possibly measure the importance of the Improvement
which it bas effected.’

He continued, ‘The same, I am convinced, is true of the
Indian Contract Law and the Codes of Civil and Criminal
Procedure. The Succession Act is of less practical impor-
tance than these, as it applies only 1o Europeans; but no one
can judge of its merits who is not acquaintad with the corres-
ponding parts of the law of England, their unspeakable
prolixity and intr}caéy and utter want of any sort of system,
except that which it has been worth the while of occasional
text-writers to bestow upon them'.!

The Ccdes Lave generally made the law cognoscible to
the people. They are by no means faultless. In the words
of 1lbert their workmanship, judged by FEuropean standards,
is often rough. On various points they are capable of improve-
ment. Nevertheless, their value for India has been great.
Mr. Pollock praises them by saying that the Indian Codes ‘are
the best models yet produced.” India is fortunate in having
the priceless boon of a body of substantive law—-clear, compact
and easily ascertainable, They have been of great practical
utility to all—the Judges, Courts, Government and the people.

The whole of the sphere of substantive law has not yet
been covered by codification. Many important branches are
still uncodified like the Law of Torts, ithe Hindu Law and the
Mohammedan Law. Judging from the experience of the Codes
already in existence, it may be safely said that there is neces-
sity, and also expediency, of extending the process of codifica-
tion to the remaining branches of law.

In a Dispatch to the Secretary of State, dated 10th March
1877, the Government of India succinctly narrated the reasons
for continuing the pirocess of codification in India.

‘We feel’ runs the Dispatch ‘that the reduction to a
clear, compact and scientific form, of the different branches of
our Substantive La~, which are still uncodified, would be a

1. Stephen, Minute on the administration of justice in British India.

489



OUTLINES OF INDIAN LEGAL HISTORY

work of the utmost utility, not only to the judges and legal
profession, but also to the people and the Government. It
would save labour and thus facilitate the despatch of business
and cheapen the cost of litigation ; it would tend to keep our
untrained judges from error ; it would settle disputed questions
on which our superior courts are unable to agree ; it would
preclude the Introduction of technicalities and doctrines
unsuited to this country ; it would perhaps enable us to make
some urgently needed reforms without the risk of exciting
popular opposition and it would assuredly diffuse among the
people of India a more accurate knowledge of their rights and
duties than they will ever attain if their law is left in its pre-
sent state, that is to say, partially codified, but the bulk as-
certainable only from English text books written solely with ‘
reference to the system of English Law, and from a crowd of
decisions, often obscure and sometimes contradictory, to be
found in the English and Indian law-reports’.

C

THE PERSONAL LAWS OF HINDUS AND
MOHAMMEDANS

5

BOOKS PREPARED IN ENGLISH

Out of all the provisions made by Warren Hastings for
the administration of justice in Bengal, the most enduring, the
most significant was that which prescribed the Hindu Law to
Hindus and the Muslim Law to Muslims, in certain heads
of civil litigation. To a very great extent this scheme holds
the field even to-day after a period of one hundred and eighty
years. To-day the Hindu Law governs the Hindus.in tapics
of Marriage, Adoption, Joint Family, Debts, Partition, Inheri-
tence and Succession, Stridhana, Women's property, Main-

ance, Religious Endowments etc.

Throughout his tenure of office, Hastings adhered very
tenaciously to the principle of applying their own personal
* laws to the Hindus and the Mohammedans. He was convinced
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that it would be a major failure to impose a Code borrowed
from some outside legal system.

The English Judges who were called upon to administer
these oriental systems of Laws, without any knowledge either
of the laws or the language in which they were couched, would
have found it impossible to work the system had it not been
for the fact that they were provided with the assistance of the
Native Law Officers—Kazis and Pandits—who were to ex-
pound the principles of these Laws to them.

A wrong notion appears to have gone abroad that the
Hindus and the Mohammedans did not have any definite
system of law, and that, whatever Laws they had, were all
superstitions and nothing else. To remove this misappre-
hension, and also to make it possible for the English Judges in
India to have some knowledge of these two great legal systems
0 as to better enable them to discharge their judicial func-
tions, Hastings projected a Code of Hindu Law in the English
language. Such a step was very necessary for the sake of
giving cenfidence to the people, and of enabling the Courts to
decide with certainty and despatch cases coming before them.
For this purpose, ten learned Pandits were invited to Calcutta
from all parts of the Province of Bengal and Bihar. The most
authentic books on the Hindu Law were collected and a Code
of Hindu Law perpared in the Sanskrit language. This was
then translated into the Persian language and from this an
English version was prepared by Nathaniel Brassey Halheid,
From 1793 to 1775 the Pandits took two years to finish their
labours. The book came to be called as the Halheid's ‘Code

of Gentoo Laws’.

The same motives which dictated the prepartion of a
Code of Hindu Laws, also.induced Warren Hastings to recom-
mend the preparation of a translation of the Hidaya into
English. The Arabic version of this book of the Mohammedan
Law was rendered into Persian, from which Mr. Hamilton
prepared an English translation.

The two Codes were prepared under the direct patronage o
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of Warren Hastings and they represented the earliest attempts
on the part of the English to ascertain the principles of the
personal laws of the Hindus and the Muslims.

The project of preparing tooks on these Laws in the
Fnglish language was carried further in subsequent years.
Immediately after Hastings, Sir William Jones, a Judge of the
Calcutta Supreme Court, undertook the preparation of books
on the Hindu Law under the patronage of Lord Cornwallis,
The importance of such a project had been ephanced by the
Act of 1781 which prescribed the application of the Hindu
and Mohammedan Laws in cases of succession, contract and
dealing between party and party., Moreover, English Judges
wished to master the principles of the Laws themselves so as to
reduce their dependence on Indian Law Officers. A general
distrust in the integrity and honesty of these Officers prevailed,
and the ignorant English Judges felt sensitive and uneasy as
they felt that they were completelv in the hands of Pandits
and Moulvies, The best way to avoid danger was to
have the Hindu Law and the Mohammedan Law translated
into English, Earlier attempts made under the patronage
of Hastings were not wvery successful as the works
produced thereby were not of a very high quality and were
defective in many ways, Sir Jones was a great linguist and he
had an intimate knowledge of thirteen and a fair knowledge of
twenty eight languages. He proposed to the Governor General
in Council in 1788 that he might be allowed with some finan~
cial assistance so that he might prepare the Codes. The Govern-
ment agreed accordingly, In 1792, he published his transla-
tions of the Mohammedan Law of Succession to the property
of the intestates, and the Mohammedan Law of Inheritance.
He published his Institutes of the Hindu Law, or the Ordi-
nances of Manu, early in 1794. In the meantime his Digest on
the Hindu Law was in course of preparation. Jones could not
see the completion of his efforts for he died early. The Digesf
of the Hindu Law, projected by him was prepared by _Tagan-
nath, which was later translated by Colebrooke,
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These were the initial attempts of the English to ascer-
fain and define the principles of the Hindu and Muslim
Laws, which were by no means, clear or uniform. These
attempts were continued by many who prepared books in
English on these systems of Laws. These books played a very
important role in removing many of the misapprehensions that
previously were early enteitained about the intrinsic worth and
merits of these two systems.

NATIVE LAW OFFICERS

Tt would have Feen impossible to work Hastings' rule
of 1772, prescribing the personal laws to Hindus and Muslims,
merely with the help of the English Judges unaided and unas-
sisted. They were not familiar with native languages,
habits and custorms. They had no idea of these Laws. They
could not hope to secure any help from the books pertaining
to these Laws. In the first place, these books were couched
in languages— Sanskrit, or Persian or Arabic—which it was diffi-
cult for them to read or understand. In the second place,
these books were not purely books of law but dealt with
religious principles and precepts also. In the third place, the
amount of literature was so vast—developed as it was at various
places and at diffarent periods—that it presented a confusing
picture of incoherent, undigested mass of literature.

The difficulties of the English Judge were very well
appreciated by Hastings. To make the judicial system work-
able, he made available to these Judges the help and assistance
of the Native Law Officers. This system of Pandits and
Maulvies assisting the English Judge to come to a decision by
expounding to him the principles of the indigenous law, applic-
able 1o the set of circumstances proved before the Judge, initia-
ted by Hastings, continued to be in operation for a fairly long
time and it was not confined to Bengal only but went to all
those places where the Company’s judicial system came into
operation.

The Native Law Officers though they continued to assist
the Judges for all this time, must have found themselves in an
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unhappy position. The English Judge never trusted, never
confided in the Native Law Officers—who were regarded as
being open to corruption and bribery- The English Judge
always had an under-current of hostility toward the Native
Law Officers and he never kept a secret of this feeling. It was
often expressed bluntly by highly placed persons. Jones, a
very gifted Judge of the Supreme Court, @ scholar and a
linguist, expressed his feeling in these words.

‘ 1t would be absurd and unjust to pass an indiscriminate
censure on so considerable a body of men, but my experience
justifies me in declaring, that I could not with an easy coms-
cience concur in a decision merely on the written optnion of
native lawyers in any cause in which they could have the
remotest interest in misleading the Court, nor, how soever
vigilant we might be, would it be very difficult for them to mis~
lead us, for a single obscure text, explained by themselves,
might be quoted as express authority, though perhaps, in the
very book from which it was selected, it might be differently
explained, or introduced only for the purpose of being
exploded.’

‘Even if there was no suspicion of corruption on the part
of the interpreters of the law, the science which they profess is
in such a state of confusion that no reliance can be placed on
their answers’. ’

Under such circumstances, it may be realised, only expe-
~diency or the extreme necessity could have sustained the
Native Law Officers in their situations. The English Judges,
however, were anxious to dispense with them as early as possi-
ble and to put an end to their dependence on the Native
Law Officers.

The one remedy for this tangle was the preparation of
complete Digests of the Hindu and Muslim Laws, with the
help of experienced and learned Native Lawyers, translated into
En__glish. Ascertainment of the Law was the only corrective of
this unhappy 'state of affairs. Consequently, the process of
compiling such Digests started. Halheid’s Code of Gentoo
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Laws was the first fruit of this process. In course of time,
many other good books on personal laws written by eminent
English scholars came into existence.

Further, administration of Native Laws for nearly 100
years created a body of precedents making many principles of
these systems more definite and certain. The English Judges
felt themselves on firmer ground, and better able to administer
the Native Laws independently of the Native Law Officers. In
consequence, in 1864 the Government came to the conclusion
that it was unnecessary to continue the offices of the Hindu
and Muslim officers. Act No. XI of 1864 was passed to put
an end to this institution,

SECTS AND SUB-SECTS

Hastings” rule reserving the ‘Law of the Koran’ to Mus-
lims and the ‘Law of the Shaster’ to Hindus had been expressed
in the Cornwallis’ Code of 1793 thus: ‘That in suits regar-
ding succession, inheritance, marriage and caste, and all
religious usages and institutions, Mohammadan Law with
respect to Mohammadans, and Hindu Law with regard to
Hindus, are to be considered as the general rules by which
Judges are to form their decisions.’

As is well known, the Hindus and the Mohammedans
are divided into various sects and sub-sects, The Moham-
medans have two major divisions, Shia and Sunni, Hindus
have become divided into various groups mainly on the basis
of religion, and Sikhs, Jains, Budhists are some of the conspi-
cuous examples of such communities. It was ot very clear as
to what was to be the position of these various sects so far as
the application to them of their personal law was concerned.
The above rule was not specific on such an important point.
There were various questions involved in this state of affairs.
A majority of Muslims belong to the Sunni class. Were then
the Shias entitled to their own law or were to be governed by
the Sunni School ?  Sikhism, in a way, has developed out of,
or tather split off from, the Hindu system. But there are now
many important differences of doctrines and practices betweef
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the two. It was not clear whether the Sikhs came within the
term ‘Hindu’ or not. The matter may be looked at from
another point of view also. Section 17 of the Act of Settle-
ment of 1781 had prescribed in a few topics, the Hindu Law to
Hindus and the Muslim Law to Muslims. All others were
governed by the English Law. Now, if Sikhs are not Hindus
then they had no reservation of their law in their favour and
would be governed by the English Law. In the same way, if
Jains are regarded as having fallen out completely from the
Hindu fold then there was no reservation for them so far as
the Supreme Court was concerned. They would become
subject to the English Law.

Such and other gquestions of a similar nature arose in
course of time and they were resolved only by the Courts. The
position of these sects and sub-sects wis-a-vis the law to be
applied to them became crystallised only by a long course
of decisions.

In Rajah Deedar Hessain v. Ranee Zuhoornussa, an
appeal from the Sadar Diwani Adalat at Calcutta, the Privy
Council decided that Shias were entitled to their own Shia
Law. ‘According to the true construction of this Regulation,
in the absence of any judicial decisions or established practice
limiting or controlling its meaning, the Mohammadan Law of
succession applicable to each sect ought to prevail as to litigants
of that sect: It is not said that one uniform law should be
adopted in all cases affecting Mohammadans, but that the
Mohammadan Law, whatever it is, shall be adopted. If each
sect has its own rule according to the Mohammadan Law, that
rule should be followed with respect to litigants of that sect.
Such is the natural comstruction of this Regulation, and it
accords with the just and equitable principle upon which it was
founded, and gives effect to the usages of each religion, which
it was evidently its object to preserve unchanged. ...

HINDU LAW AND THE LEGISLATURE
Tﬁe ancient systemn of Hindu Lzw, as contained in the
wr. (841} 2 M. L. A 477
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Smritis and the Commentaries, developed in the context of
social environments, econemic conditions and a civilization
which were radically different from those of the present day.
Some of the features of the Law, therefore, appeared to he out
of harmony with the present social conditions. It thus became
necessary to modify the Law in certain respects so as to adapt
it to meet the modern circumstances, exigencies and expedien-
cies. With this in view, the Indian Legislature passed a mass
of corrective and ameliorative legislation during the last
hundred years. : '

The first and the foremost place is occupied by that body
‘of enactments which seek to improve the social status of
Hindu women. The prejudices of some of the Dharmashastra
writers along with degenerate customs that arose in the Hindu
society in course of time due to foreign domination, were
responsible for making the social position of the Hindu women
very deplorable. They came to occupy a very low position in
the eyes of the Law. The Legislature, therefore, passed, from
time to time, a number of Acts designed to improve their ot.
The Hindu Widows’ Remarriage Act, passed in 1856, was the
first important measure in this series. The Act legalised re-
marriage of a Hindu widow. Itis an enabling Act which was
passed at the instance of a reforming section of the Hindus.

The Hindu Women’s Rights to Propery Act, passed in
1937, is by far the most important piece of legislation which
had effected revolutionary changes in the domain of Hindu
Law of Joint Family, Coparcenery, Partition, Inheritance etc,
The Act has conferred on the women better rights of property
than they previously had.

The Hindu Married Women’s Rights to Separate Resi-
dence and Maintenance Act, which came into operation in
1946 is the last measure of this series. This Act enables a
Hindu married woman, without dissolving the marriage, to
claim separate residence and maintenance from her husband
under certain circumstances.

Certain Acts have been passed in order 1o suppress some
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objectionable social practices which came to have the sanction
of law and custom. A very conspicuous evil prevalent in the
society was child marriage. The institution of child marriage
was sapping the vitals of the Hindu society. To discourage
this evil, the Child Marriage Restraint Act was passed in 1929.

The Hindu Legal system believed in a rigid caste system.
Due to certain political and social influences working in India,
the old water-tight compartments of the caste system broke
down. People began to think in terms of a classless and caste-
less society. As a consequence, many of the old principles
of the Hindu Law which sought to perpetuate class distinc-
tion, came to be removed. The Hindu Marriage Validity Act
of 1949 is a great step forward in that direction. It validates
Inter-caste Marriages. There was some confusion on the
point earlier. Some High Courts had declared Inter caste
Marriages to be void. The Act of 1949 removed all that con-
fusion and doubt. The Act is a great step forward in the
consolidation and integration of the Hindu Society and, there
is no doubt, will helpin the evolution of a classless, casteless
society—which is the need of the time.

"The' British administrators always’ hesitated to modify
the personal laws so as to bring them in conformity with the’
modern needs of the society, This attitude was born out of
their desire not to interfere with religious susceptibilities of
the Indians. The personal laws were too much identified with
religion. ' Interference with the former might be regarded as
an interference with the latter and so might be resented by
the natives.* The English being anxious to take the line of
the least resistance, avoided all such complications.

This attitude was given expression to by the Second
Law Commission in its second Report when it laid down that
the Hindu and Mohammedan Laws ought not to be codified.
Similar was the opinion of the Fourth Law Commission. A
number of other illustrious Englishmen expressed a similar
opinion. For example, Morley said, ‘In considering the pro-
priety of altering or abrogating the Hindu or Mohammedan
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laws, all pre-conceived notions of the relative excellence of
the English and native systems of jurisprudence should be
taken as secondary considerations ; nor should it be called in
question whether such systems are in themselves good or
bad; for it should never be forgotten, that, in the present
state of saciety in India, they are undoubtedly the best adopt-
ed to the wants and prejudices of the people who form the
great bulk of the population of the country; that they are an
integral part of the faith of that people; and that, though we
may not be bound by absolute treaty, we have wirtually
pledged ourselves to preserve them by repeated proclamations
and enactments.’

]

In the same way, Sir C. P. Ilbert points out that one of
the difficulties in the way of codification of the personal laws of
Hindus and Mohammedans arises ‘from the natural sensitive-
ness of Hindus and Mohammedans about legislative inter-
ference with matters closely touching their religious usages
and observances’,

The apprehension of giving offence to the people of the
country made the Indian Legislature during the British rule
chary of modifying the personal laws. There ‘have, therefore,
been very few changes in these systems. And whatever
changes have occurred have been made only when there was
strong public opinion in their favour.

Times, however, have changed now. There are strong
factors warranting codification of the personal laws. Take for-
example the Hindu Law; there are overwhelming reasons to-
day for codifying the Hindu Law.

Several enactments affectjhg the Hindu Law have been
passed by the Legislature from time to time. These laws
have materially affected the orthodox ‘system of the Hindu
Law in many vital respects. The Hindu Women’s Rights to
Property Act, for example, has modified the Hindu Law to a
very great extent, It issaid, with a great deal of truth, that
this Act has struck at the roots of the Hindu Joint Family
System. Hitherto, all legislation in the sphere of the Hindu®
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Law has been piecemeal, unplanned and unsystematic. At the
spur of the moment, or due'to some exigencies, any one
principle of the law was modified without reference to the
rest, This uncoordinated piecemeal legislation, naturally and
cbviously enough, has created many unforeseen difficulties.
The Hindu Law is an integrated whole mass. A change at
one place has its unmistakable'répercussions at various other
places. The result of -this piecemeal legislation has been to
create confusion, complexity and ' vagueness in the Law. The
only way to remove these difficulties'is to' take up the whole
of Hindu Law and cast it'inra mould which shall incorporate
the changes already made but avoiding the sources of con-

fusion. g o N

" Uniformity : The Law is, at present, divided into two
main schools;” and a number of sub-schoels. There is a con-
siderable measure of uniformity in the Hindu Law applicable
to the different Provinces. But still, there are differences
—gome minor, while others major—in the various schools
and sub-schools. The differences are not intractable in chavac-
ter. Many differences are unsubstantial. It will really be a
great achievement to unify the Hindu‘.'!;aw and to produce a
Code which uniformly applies throughout the country. On
the points the schools and sub-schools of the law differ. The
best thing will be to adopt that particular view which is
liberal and suits best our modern and present needs.

Certainty and simplicity : It is needless to assert that
codification of any branch of law brings forth certainty and
simplicity. The great virtue of a Code is that it enunciates
legal propositions in short and simple sentences. The Hindu
Law, as it exists at the present day, suffers from the fact that
its principles lie buried in a multitude of Reports of the various
Courts. On many points the then highest Court—the Privy
Council—has changed its opinions. Not only that, cases are
not very infrequent when it is very difficult to ascertain
general principles of law. All these difficulties will be solved
by codifying the Hindu Law. By codification we can at once
safely dispense with a vast amount of legal literature. Law
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will become better known than it is to-day. Ceriainty
of law will tend to avoid long and costly legislation.

Reforms : It is commonplace knowledge that the Hindu
Law is a very old, ancient legal system. In the words of
Mayne, ‘The Hindu Law has the oldest pedigree of any
known system of jurisprudence.” It is contained in a vast
mass of literature which has been produced at differant times,
at different places, and by different persons. A study of this
literature reveals that the Hindu Law has never remained
static ; that it has ever grown in the past. Unfortunately due
to foreign domination, its growth and development were
thwarted. The society was progressing by leaps and bounds.
New ideas, new values of life, new modes of living continually
affected the Hindu society and imparted it a new tinge and
changed outlook. There has thus arisen a gap, a dichotomy,
between law and society ;: and hence the need to modify the
Hindu Law, so that it may satisfy the legitimate wants, aspira-
tions and necessities of the modern society.

In the present context of things, law can develop only
through legislation. The old agencies through which the
Hindu Law developed in the past are not available now.,
Custom to be recognised legally must be ancient and so no
modern custom can claim attention of the Court. The pro-
cess of commenting—the powerful medicine through which
the Hindu jurists like Jimutvahan and Vijnaneshwara shaped,
moulded and adapted the Law—is simply not available to-day,
The Courts will not accept the authority of any Hindu jurist,
however, learned he may be. They are bound by the text of
the dead jurists. Under these circumstances, if law has to
develop—and develop it must—it is possible only through
legislation. Hence the imminent necessity of codification.

THE MOHAMMEDAN "LAW

As a matter of policy the Mohammedan Law was applied
to Muslims in India just as the English applied to Hindus
their personal law; it continues to apply in such topics a®
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Inheritance, Succession, Gifts, Wakfs, Pre-emption Marriage,
Divorce, Parentage, Guardianship and Maintenance,

The English tried to maintain the policy of non-inter-
ference perhaps much more tenaciously than they did in case
of the Hindu Law. The changes made by the Legislature in
the field of the Muslim Law during the last 150 years have
been very few and far between. The first change that came in
the Law was in 1913 when Legislature passed the Wakf Act.
Before the passing of this Act the Privy Council decided in the
{famous case of Abdul Fata Mahomed Ishak Vs. Roosomoy
Dhur Chowdhry that where the wak{s were founded for
‘aggrandizernent of family’ or where the gifts or charity were
illusory, or merely nominal wakfs were held to be void. This
particular rule of law laid down by the Privy Council was not
considered by the Muslims as being consistent with the true
views of the Shariat. The Wakf Act of 1913 therefore was
enacted with a view to bringing the law in confirmity with the
Muslim Shariat Law. It restored to the Muslims of India the
right to make valid wakfs in favour of a family.

There werea few communities like Khojas, Memons,
Vohras who had become converts from Hinduism and em-
braced the Muslim religion. Even though converted they did
not rencunce the Hindu Law completely. In such fields as
Inheritance and Succession the Hindu Law continued 10 admi-
nister these Muslim communities on the basis of its being their
customary law. The year 1937 saw the passage of the Shariat
Act which abrogated these customs and restored the personal
Jaw of the Muslims. The dissolution of Muslim Marriage Act
was another piece of legislation enacted by the Indian Legis-
lature in 1939, This act gave a Muslim wife the right of judi-
cial separation from her husbend which was denied to her
earlier, perhaps, on account of the Courts following a Hanafi
interpretation of the law.

These are the only few modifications that have been
introduced in the Muslim Law over such a long peried. It
does not mean that this Law does not require many more
modifications. The old system was developed in an age when
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the society and environments were completely different from
the modern Indian society. Some of the Muslim Institutions
enforced by the Courts appear to be completely out of the context
with the modern conditions of life ; as for example, polygamy,
muta marriage and laws of divorce etc. Further there are
many points on which there is great uncertainty of law. To
mention only a few, reference can be made to the uncertainty
prevailing in the spheres of Wills and Gifts even after the
exposition of the law by the Privy Council in the famous case
of Amjad Khan V. Ashraf Khan decided by the Judicial Com-
mittee in 1929 ; widow’s right of retention over her dower
property is also uncertain to some extent. For all these
reasons, and for all those reasons on acccunt of which codi-
fication of the Hindu Law has been suggested, codification of
the Muslim Law has become a desideratum. It is high time that
codification of the Muslim Law should be undertaken along
with codification of the Hindu Law.

Codification of the Hindu Law and the Muslim Law, it
is hoped will be a momentous step foward in the direction of
the realisation of the goal that the constitution of India has set
forth vide Article 44 of the Directive Principles of the State
Policy. The Article runs as follows :— The State shall endea-
vour to secure for the citizens a uniform civil code throughout
the territory of India.’
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APPENDIX
IMPORTANT EVENTS

The Fast India Company was incorporated in England
by a Charter of Queen Elizabeth.

An English Factory was established at Surat.

Madras was founded.

Charles I issued a Charter enhancing the judicial
powers of the Governor and Council in the Company’s

settlements.

Madras became the Presidency.

Bombay was ceded to the Company by Charles II.

A Charter authorizing the Company to establish Ad-
miralty Court was issued.

A Mayor’s Court was started at Madras.

Mayors’ Courts were started in the three presidency
towns of Calcutta, Madras and Bombay.

A new Charter modifying the Charter of 1726 was
issued to the Company.

Diwani of Bengal, Bihar and Orissa was granted to
the Company by the Moghul Emperor.”

Hastings’ Judicial Plan or the Adalat system was in-
troduced in Bengal.

The Regulating Act was passed.

The Supreme Court of Judicature was established at
Fort William.

The Regulating Act was amended.
Cornwallis’ Judicial Plan was introduced in Bengal.

Recorders’ Courts were established at Bombay and
Madras.

Madras came to have the Supreme Court of Iudicature;

1823-1824: Bombay came to have the Supreme Court of

Judicature.

1828-1833: William Bentinck reformed the Company's

®

Judicature.
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APPENDIX
An Act modifying the constifution of the Privy Coun-
cil was passed by the Parliament.

The Charter Act requiring appointment of a Law
Commission was passed by the Parliament.

The First Law Commission was appointed.

The Charter Act was passed “and the Second Law
Commission appointed.

The Third Law Commission was appointed.

The Indian High Courts Act was passed.

The Fourth Law Commission was appointed.

The jurisdiction of the Privy Council was abolished.
India came to have the Supreme Court of Judicature.
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Act of Limitation, 466

Acts of Parliament
Regulating Act, 1773, 72-78
Act of Settlement, 1781, 112-118
Charter Act of 1813, 302,438
Charter Act of 1833, 453-456
Charter Act of 1853, 460,401
Indian High Courts

Act, 3861, 335,336,337,338
Act of Settlement

provisions of, 112-118
teasons for enactment of, 111,112

Additional or Assistant
Judge, 234,243
Admiralty Court ;

Rombay, 27,28
Madras, 18,19,21

Admiralty Jurisdiction of
High Courts, 390

Aldermen, 19,38,43,48,49.53
Allahabad :

High Court, 344 - .
Sadar Adalats, 259

Ambherst, 246
Banaras :

extension of Adalat

system, 210,220,223

Bengal

acquisition of Zemin-

daryin, 1698, 32
Act of Settlement, 1781, 112-118
Adalat system, 1772,1774, 63-69
Adalat system, re-

organization of, 1780, 131
Court of Requests, see

Court of Requests
%rgnt of Diwani in 1765, 58

igh Court, 338-344
Mayer's Court, 38,48,49,50
modern judicial system, 307
Regulating Act of 1773, 72-78
8mall Causes Court, see

Small Causes Court
Supreme Court, 78-84

* Bentinck, Lord William
! eivil judicature, re-
formsg in, 266-270
criminal judicature,
» Teorganisation of, 260-266

Jury system, 276
Provincial Court of
Appeal, abolition of, 274
Sadar Adalats, establish-
ment at Allahabad, 258,259
Scheme of 1831, 271,272,273
Bombay :

Admizalty Court, 27,28
cession of island of in 1661, 22
City Civil Court,
presidency town, 321
Court of Conscience, 26
Court of Judicature, 1781, 29,30
Court of Requests, see
Court of Requests
Elphinstone Code, 418,457
first judicial system, 1670, 23,24
High Court, 341
judicial system, beyond
presidency town, 288,280,290
Mayor's Court, 38,48,49,50
modern judicial system, 308,300
President and Council
transferred from Surat, 29
Recorder's Court, 121-125
Scheme of 1672, 25,26
Small Causes Court, see
Small Causes Court
Supreme Court, 125,126
surrender of, by Charles
II to the Company, 1668, 22

British sibjects

Company's Courts, and, 172,173
Regulating Act of 1773, 75,80,86
see also European

British subjects

Calcutta :

acquisition of Zemindary, 32
administration of justice, 33
Collector, 34
Cutchery or Court, 34
early English settlement at, 32
Fozdary Court, 34
High Court of, 338-344
Nawab's Court, 35,154
Supreme Court, 78-84

Caste Disabilities Removal
Act, 459,460

Central Provinces :
High Court, 207
Judicial Commissioner's

Court, 295

modern judicial system, 311
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Non-Regulation system, 293
Regulation system in-
troduction in, 206

Charters of the East India
Company :

of 1600, 1
of 1609, 3
of 1661, 13,14
of 1668, 22,23
of 1683, 17
of 1687, 18
of 1726 Mayors' Courts, 36,37
of 1753, Mayors' Courts, 48,49 50
of 1774 of Supreme
Court, Bengal, 78
of 1797 of Recorder’s Court,
Bombay and Madras, 121
of 1801 of Supreme Court
of Madras, 135
of 1823 of Supreme Court
of Bombay, 123

Chief Court :

Lahore for the Punjab, 29.4
Oudh, 297

Choultry Court:
at Madras, 12,13,16,20
Civil and Revenue Jurisdiction :

amalgamation of in 1772, 64,65
Diwani Adalat and

revenue causes, 280,281,282
first separation effected

in 1780, 136,137
Judicial Plan cf 1774, 68,69
Provincial Council

divested of judicial

functions , 132
reunion of jurisdiction

in 1787, 144
revenue cases transferr-

cd from Collectors

to Diwani Adalat, 166,167,168

Civil Law :

re, natives in the presi-

dency towns, I14,1154,427,428
re. natives in the Mo-

fussil, 66,428-432
re. presidency towns, 419-424

Civil Procedure :
general Code of, 465,476,477,
y 478,485
Codification :

Caste Disabilities
Removal Act, 459,460

Charter Act, 1833,
provisions of, 454,455,456

Charter Act of 1853,
provisions for re-

appointment of Law

Commissien, 461
Civil Procedure Code, 4706.477,478
Criminal Procedure

Code, 474,475,470
First Law Commission,

see First Law Clommission
Fourth Law Commission,

see Fourth Law Commission
Indian Contract Act, 478
Indian Evidence Act, 480,481
Indian Penal Code, 472,473,474
Indian Succession

Act, 1865, 468-472
lex Ioc:’ Report, 458,450
Macaulay, 453
Negotiable Instruments Act, 485
personal laws of Hindus

and Mohammedans, 465,490-503
Second Law Commis-

sion, see Second Law

Commission
Third Law Commission,

see Third Law Com-

mission
Transfer of Property Act, 485
Trusts, 485

Collectors :

Cornwallis’ scheme 1781 ;—
as Judge, Magistrate and
evenue Officer, 144,145,
161-164

curtailment of powers of, 167,168
Judge, Court at Calcutta, 34
Judge of Diwani Adalat, 65,66-
Judicial Plan of 1774, -

withdrawal of, 68
Magistrates, got power

of, 256,257,264,265
put to judicial control, 170,171
revenue and justice, Shore

and after, 208.209,281 282

Commission :
see Law Commission

Commissiouers of Revenue
and Circuit, 261,262,263

Cornwallis, Lord :
Governor General, !
FSG -93 and 1805, 143,227,228

c:lw justice, system

of 1787, 143-147
civil justice, Scheme

of 1793, 166-172,175
court fees abolished 182,183,184
criminal judicature,

reforms of 1990, 1703,

147-161,184,185

legal profession, 185-188
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Legislative methods
and form of Regu-
lations, 189,190,101

Cossijurah Case, 107-111
Court of Admiralty :
see Admiralty Court

Court of Assistant
Commissioner, 204,205

Court of Circuit :

Commissioners of

Revenue and Circuit, 261
Cornwallis’ reforms,

provisions of, 155,156,157,158
established in Bengal, 155
Provincial Court of

Appeal to act as, 185,274

Court of Commissioner, 294
Court of Conscience, 26
Court of District Judge, j07-312

Court of Diwani Adalat
or Mofussil Diwani
Adalat ;

Change of 1808, 237
Collector as Judge of,
Coamwaliis Scheme of
1787, 144,145
establishment of, 64-67
Hastings, Lord, 243
Tudges of, as Magistrates, 141
Judicial Plan of 1774, 67,68,60
modifications of,
1794 and after, 207,208,210
re-organization of,
Cornwallis, 168,169,170
separation of revenue
funclions, 137

Court of Diwan, 61
Court fees :

abolished, Cornwallis, 182,183,184
levied, 133
re-imposed, Shore, 211-218

Courts of minor jurisdic~
tion, 314,315,316
Court of Nizamat Adalat
or Mofussil Nizamat
Adalat 1
abolished and Court
of Circuit estab-
lished, 155
establishment of, 65,66,67
Scheme of 1774, 67,068,690
Scheme of 1781,
Hastings, 141,142
Court of Requests :
abolished, Act IX
of 1850, 317

Act of 1797, 12
establishment of, 49,50
Regulating Act, 81

. Court of Sessions, 326,327

Court of Subordinate
Judge, 307,300,310
Court of Tehsildar, 294
Criminal Justice :
adultery, 412
Elphinstone Code,
Bombay, 418,457
SJutwa made discretion-
. ary for the Judge, 416
intent made criterion
of murder, 404
Mohammedan Law of
Crimes ; —
Diva, 306
Hadd, 393
Kisa, 396,408,409
Tazir, 395
murder freed from
discretion of heirs, 407
punishment of mutilation
abolished, 406
robbery, 411,412

Criminal Procedure Code, 474,476
Cutchery or Court, 34
Darogah Adalat al Alia, 62
Daroga-i-Adalat Diwani, 62
District Court, 307-311
District and Sessions Court, 263
Diwant:
Company takes over
functions of, 61

grant of, 58
its significance, 59,60

Diwani Adalat :

see Court of Diwani Adalat
Diwani Sadar Adalat :

see Sadar Diwani Adalat
Easements, 485
East India Comapany =

its incorporation, 1, 2, 3
its functions taken over
by the Crown, 335,465

Elphinstone, Monstuart :
Ceode of Regulations, of, 418,457

| English Law :

its introduction in

India, 13,14,09,100,420-424
uncertainty of, 424-427
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European British subjects ¢

favoured treatment
of, 297,208,301
favoured treatment,
abolition of, 299,300,305,306

Evidence Act Indian, 1872, 480,481
Factories of the Ccmpany :

establishment of ;—
at Bombay, 22

at Calcutta, 32

at Madras, 10

at Surat, 3,4

Federal Court of
India, 386, 387,388,380

First Law Commission :

Caste Disabilities Re-
moval Act, 459,460

constituted, 456

Indian I’enal Code,
Draft of, 458

lex laci Report, 458,450

Fourth Law Commission :

constituted, 483
recommendations of, 483,484,485

Fozdary Adaelat :

at Calcutta, 14
see Court of Nizamat.
Adalat

George 1:

grants Charter of 1726
to East India Company, 37

George Il :

grants Charter of 1753, 48
Government of India Act, 1935, 386
Governor and Council =

at Bombay, 20
at Calcutta, 32
at Madras, 15
at Surat, 5,9
Court at Bombay, 24,29
Court at Madras, 12,15,16
criminal justice and, 54
Judges of Sadar
Diwani Adalat, 63
judicial power granted
by Charter of 1661, 13,14

Governor General and
Conneil ¢

cease to be Judges of
Sadar Adalat, Impey
as the sole Judge, 135,138,139
divested of judicial
functions, Wellesley, 223-226.

Hastings as first Go-
vernor General, 73
Recorder’s Court and, 123

Hastings, Lord, 238-244,254,256
Hastings Warren :

as furst (Governor
CGieneral, 1774-84, 73
Impey and, 115,138
judicial reforms of, 64-69,131,
132,141,142
trial of Nand Kumar, 97

! Head Farmer, 66
! High Courts:

at Allahabad, 344
at Assam, 349
at Bombay, 341
at Calcutta, 338-341
at East Punjab, 349
at Lahore, 345,340
at Madras, 347
at Nagpur, 345
| at Orissa, 340
at Patna. 345
Government of Tndia
| Act, 1935, 346-340
Indian High Courts
Act, 1861, 335-338
new Constitution, 350-358
writs issuing power of, 352-356

[llustrations *

their use, 486,487
Imapey, Sir Elijah :

Judge of Sadar Diwani

Adalat, 135,138
recall of, 139

Indian Contract Act, 478
Indian Evidence Act, 481

Indian Penal Code,
see Penal Code .

Indian Succession Act, 468-472
Judicial Commissioner’s
Court, 204

Judicial Committee of
the Privy Council, 371

Judicial Plan of 1772, 64-67
Judicial Plan of 1774, 67-69
Judicial Plan of 1780, 131-136

Judicial Plans of
Cornwallis, 143-146,154-160, 166-
182,184,185

Jury system, Bentinck, 276, 277
Justice, equity and good

conscience, 44I-444 -
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Justice of Peace !

Chatter of, 1720, 39.40
Charter Act, 1813, 302,303
jurisdiction and powers

of, 303
Magistrates to act as, under

Cornwallis scheme, 1790, 159

under Regulating Act, 51

Kossijurak Case :
see Cossijurah Case

Law Commission :

under Act of 1833, |
see First Law Clommission
under Act of 1853, o
gee Second Law Comrnission
third in 1864, .
see Third Law Commission
fourth in 1873, .
see Fourth Law Comimission

Legal profession ¢
creation of, Cornwallis, 185-188

Legislative Authority :

under early Charters, 2,3

under Charter of 1726, 41,42
under Regulating Act, 76,77
under Act of 1481, 117,118,119
under Charter Act of 1813, 438
under Act of 1833, 454,455

Macaulay, Thomas Babington,
453, 456
Madras :

administration of, 11,12
administration of justice, 12,13
Admiralty Court, 18,19,21
Agent becomes President, 14,15
Choultry Court, 12,13,16,20
City Civil Court, 320
Court of Governor

and Council, 16,21
early English settlement at, 10
Fligh Court, 341
judicial system beyond

the presidency town, 283-288

Mayor's Court 18,19,20,21,42,43

Magistrates :
Additional District
Magistrate, 327
Collector as, 144,256,264,265
Judges of Diwani E
Adalat as, 184
jurisdiction extended, 254,255

Maine, Sir Henry, 470,471,487
Mal Adalat:
 abolition of, 167

INDEX

i
i
|
1

establishment of, 145

Mayor's Court :

abolition of :—
Bombay and
Madras, 121,122,124,125
Calcutta, supersede
by Supreme Court, 74,81
Charter of 1726, 37-39 42,43,
44-48
Charter of 1753, 48-56
Madras, see under Madras
Minte, Lord, 229
Modern judicial system, 307-313
Mofussil Diwani Adalat ¢
see Court of Diwani Adalat
Mofussil Nizamat Adalat :
See Court of Nizamat
Adalat
Munsiffs or Commissioners :

appointment of, first
under Cornwallis
scheme, 180,181,182
modern Judicial
syslem, 307,308,300,310
under Bentinck, exten-
sion of jurisdiction
of, 271,272,273
under Hastings, Lord, 241,242
under Wellesley, 236
Nand Kumay, trial of, g6-100
Native Law Officers :
elimination of, 403
provisions for, under
. Judicial Plan of 1772, 65,66
Native Law, 66,114,115,427,
428,420,432
Negotiable Instruments :
enactment aof, 485
Nizamat, 50
Non-Regulation systerm, 201-293
equated to Regulation system, 296

Oudh :
Chief Court, 207
modern judicial system, 310
Non-Regulation system, 295,296
Oyer and Terminer and
Gaol Delivery, 79,81
Paina Cause, 100-107
Penal Code, Indian :
Draft, prepared by First
Law Commission, 458
enacted, 465.472-474
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Principal Sadar Ameens; 272,273,279
Privy Council :
aholition of appeals to, 38¢
basis for appeals to, 359,360
composition of, 377
High Courts, apprals
from, 375,376
Indian appeals to, 366-369,372.
.. . 373,374
Judicial Committee of, 371
right of appeal to, 361-365

Provincial Council. 68,609,106
Provincial Court of Appeal :

abolition of, 273,274 -
change in 1808, 237
Court of Circuit and, 185
establishment of, 69,175,176
under Bentinck, 261
under Hastings, Lord, 243,244
under Shore, 208,210
see also, 106,222
Puajab :
High Court, 206
Non-Regulation
system, 292,294,296
Panjab and Delhi :
modern judicial system, 310
Racial Discrimination, 297-306

Recorders’ Courts ;
abelition of, 125
Bombay and Madras, 121-124

Register or Court of Registrar :

appointment of, 146
jurisdiction increased, 234,243
under Cornwallis, 146,182
under Shore, 207,208

Regulating Act, 1773

Act of 1781, rre-118

constitution of Company
amended, 72

events leading to, 70,71

Government of Bengal, 42,73.74
rovisions of, 72-78

gupreme Court, 74,7576

Regulation Law :

All India Legislature,
Charter Act of 1833, 454

Banaras, 434

Bengal, 455

Bombay, 436,455

Charter Act of 1813, 438

Cornwallis, 18¢-101

Madras, 435,436,455

Remembrancer of Criminal
Courts, 142

Sadar Ameens or
Head Native Commissioners :

appointment of, 234
jurisdiction extended, 242,246,253,

272,
see also 242,243

Sadar Diwani Adalat :

Act of 1781 and, 116
change in 1807, 228,220
Cornwallis, 145,177,178,228
establishment of, 65
Governor General and

Council cease to act

as Judges of, 223-226
Hastings, [.ord, 244
Impey as sole Judge of, 135,140
merger of, in High COLer 337
Patna Casuse, 104,107
Shore, 218,219

Sadar Nizamat Adalat :

changes of 1807-11-14, 228-229
230
Cornwallis, 154,155,228
establishment of, 65,66
Governor General and
Council cease to act
as Judges of, 223-226
Hastings, 141
merger of, in High Courts, 337
Nawab ceases to be
Judge of, 154
Second Law Commission :

Act of Limitation, 466

Civil Procedure, Code of, 465

constituted, 462

Criminal Procedure,
Code of, ‘f

on persona.l aws of
Hindus and Moham-

medans, 465
Pensl Gode,
second Report, 462-463

Sessions Court:
see Court of Sessions
Shore, Sir John :

Change of 1795, 209-211

Court fees re-imposed, 211-218

modifications in judicial
system, 206,207,208,209

Small Causes Court, 312,313,316,
317-320

Superintendent of Diwani
Adalat, 132,134

Supreme Court :
Act of Seltlement and
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after, 112,113-117,120 Instruments, 467
Bombay, 125,126,127,128 Law of Transfer of
Calcutta, Charter of, 8,79,82 Property, 467

conflict with the
Council, 1773-1781, 107,109 Transfer of Property :

Indian Constitution, enactment of, 485

creation of, 38g-393
198, 135 Trusts, 485
merger of, in High Courts, 337 Warren Hastings :

Third Law Coxmission ; Se¢ Flastinge

constituted, 466 Wellesley :

resignation of, 468 Adalat system

Reports containing Drafts extended, 230,231,232
aofi— Diwani Adalats, 232-237

Evidence Act, 467 Governor General and

Indian Succession Act, 467 Council cease to act

Law of Contract, 467 [ as Judges of Sadar

Law of Negotiable Adalats, 223,224,225,226
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